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v. Pierce.Galvin

thereto,excavating attackingemployed rooks and chains andA in alaborer
operation byderrickthe of a which the stonesforeman who directs are

exemptinghoisted, the rule the master fromare withinfellow-servants
responsibility injury resulting negligencefroman thefor to one servant of

engaged employment.in theanother common
injury resulting improperto for anA not his servant frommaster is liable

by charge, givenifa in such ordersforeman were in thedirections execu-
employee,properly delegable service,to an as a detailtion of of thework

pertain duty personallynot to a which the masterand did was bound to
perform.

Case, term,for from 1902,Transferred the Aprilnegligence.
Pike, J.of the court bysuperior

The evidence tended to theprove facts:plaintiff’s following
The a man of was in thetwenty-nine years serviceplaintiff, age,

of,ofof the at the the anddefendant time hadinjury complained
inbeen the same labor between andseven months.employed eight

His work was earth and stone. His was toexcavating duty dig
around rocks that were to be taken out and to thereto,attach chains
so athat could be hoisted steam crane a carthey toby whichupon

fromwere removed the The defendantthey was aplace. con-
tractor, boss,and one Rombeau had of the work as whichcharge
included the ofcontrol the men and the of theoperation crane.
He also had of the tools and of connectedcharge everything with

work,the and had the direction of menthe as to thegeneral places
1901,of 14,work. Marchtheir the plaintiff, thehaving dug

stone,earth from about a said to Rombeau that the chain he had
awkward,was too and that he could not it aroundlarge get the

well,stone and asked to him avery Rombeau smaller andget
withhandier chain which to do work.the Rombeau attempted
chain, so,to find a butsuch was unable to do and told the plain-

tiff he must with hethe one had. Theget along plaintiff then
the chain. The astone one andadjusted the chainbeing long a

slack,little the load to when it wasbegan hoistedswing theby
crane. Rombeau theinstructions togave engineer theoperating
crane to lower the instone order to thestop swinging. The

then told Rombeau that the chain notplaintiff was on theright
stone, safe,it notthat was and asked Rombeau to wait until he

chain,fixed it. The took hold of the butplaintiff Rombeau im-
“ ahead;to the Goremarkedmediately the chainengineer, is all

stone,The the and inraisedright.” soengineer the chaindoing,
the hand and it.caught plaintiff’s injured
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close of the evidence a nonsuitAt tbe was orderedplaintiff’s
defendant,the andmotion of the plaintiff excepted.upon

ErnestP. and L. forSimon theEmery Gruptill, plaintiff.

T.Q-eorge Hughes,Kivel and for theJohn defendant.

“Parsons, J. TheC. was to aroundplaintiff’s duty rocksdig
thereto,andto be taken out to attachwere chains so thatthat

a steamhoisted crane.”bycould be Rombeau had ofthey charge
“boss,work as which . .included .defendant’s thethe ope­

Atcrane.” the time of thethe accident theration of plaintiff’s
he had attached the chain.performed;had been Rombeauduty

ofthe execution his—the of thein crane. Theoperationwas
out, and loweredhad been to itspulled stopstone swinging.

in Rombeáu’s work was thenext of theoperationThe raising
“ then told Rombeau thatThe the chain was notplaintiffstone.
• stone, safe,that it wasthe not and asked Rombeau toon'right'

fixed it. The chain,he took hold ofuntil the butplaintiffwait
4 ahead;remarked to the Go theimmediately engineer,Rombeau

stone,The onall hoisted the andis theright.’'” engineerchain
hand andthe it.plaintiff’s injuredchain caught

is liable fordefendant Rombeau’s ofIf the negligent operation
crane, cannot recover'withoutthe Rom-­plaintiff establishingthe

the cause the andas of his own freedominjurybeau’s negligence
Whether the case containsfault. evidence whichfrom upon

incould be found favor of thereasonablythese propositions plain­
to doubt. But that theretiff, be wasopen assuming compe­may

issues, afor the these verdictjury uponevidence betent might
Rombeau, or the defendant if the defendantagainstfound against

the acts as in Rom-­performed chargedhad negligencepersonally
inaction such case wouldThe of not be affectedright bybeau.

Rombeau,athe was workman underthat or anplaintiffthe fact
defendant; but thethe action wouldof be based uponemployee

inindividual the conductupon every ofduty, restingthe general
business, to abstain from the careless of others.lawful injuryhis

Railroad, 159,Co.and Steel v. 62 N. H. 161.Iron IfNashua
awere innocent thirdstranger, party injured bythe plaintiff —an

•machine,of the would be immaterialthe operationnegligent —it
inactual was the of the defendantthe operation chargewhether

in that of hisor or The ruleemployeein agent. respondeatperson
thirdAs to the act ofwould Rombeaupersons,apply.superior

Qui alium,defendant.act of thebe thewould per perfacit facit
from the case that both and Rom-­But it heplaintiff’sappearsse.

action,Thedefendant’s servants. there­were the plaintiff’sbeau
the maximfore, not founded butuponis respondeat superiorj upon.
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breach theof owed the defendant as master toduty byan alleged
mutualhis The and of mas-as servant. duties therightsplaintiff

and servant are as from the contractter usually flowingregarded
andfor service. Whether the duties of the reht-reciprocal rights
contract,the of a or rulesdepend stipulationstionship upon upon

law as matter of ofpublicof reason-policy upon groundsadopted
ableness, notis material. The thegeneral principles governing

are well settled. The is tomaster bound reasonablerelationship
to the servant with thecare suitable instrumentalities forprovide

work,This inwork. includes associates theplace, machinery,
and, suitable ruleswhere and for con-necessary, itsregulations

N.duct. McLaine v. 71 H. 294.Company,
of no want of incare orBeing guilty furnishing maintaining

instrumentalities,these the is ifmaster not liable otherwiseinjury
the Ifresults to servant. to render the safe it is reasonableplace

a mechanical ofnotice to theintermittently recurring danger
isshould be it the of the master to exer-employee provided, duty

cise care to and maintain some forprovide device that aspurpose,
exercised,If carethe such hasguard beenbridge upon railways.

is not ifthe master liable for some other in acause caseparticular
Railroad,the device fails its v.to. effect 68 H.purpose. Hardy N.

if for528. So the it is reasonablesafetyservant’s that some per-
should be to a time,son from time toprovided thegive warning

master, care to aexercised suitable nothaving provide isperson,
liable if in a instance the is notparticular McLainewarning given.

short,In the master is not anv. insurer of theCompany, supra.
ofservant’s One the master is tosafety. obligation exercise care

to to inprovide thecompetent persons work.reasonably engage
If this has been he is not liable if one isduty performed, servant

the of another servant in theinjured by com-negligence engaged
mon work. aEither because such rule has been considered rea-

as the of or because,sonable therelationship ingoverning parties,
contract,of anthe absence the must beexpress parties understood

one,have made a theto reasonable reasonableincluding stipula-
the will thetion that servant assume risk of from theinjury neg-

in work,of his fellows the common suchligence engaged assump-
tion of risk is now a ofsettled rule the law of andmaster servant.

master, settled,As the as lawthe is now is not forliable an injury
to one servant from the of a inresulting fellow-servantnegligence

the course of their common the nowquestionemployment, arising
for in cases is whether thecontroversy particular negligent person

tois be as a fellow-servant of the one Inregarded injured. this
“ the of the master is determinedjurisdiction responsibility theby

nature the act inof and not a indifference rankquestion, orby
of service between servants.” McLaineparticular v. Com-grade

VOT,. 6I.XXII.
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294, it that thehas been heldN. H. 295. Accordingly71pany,
in whichact was onequestionwhere themaster is liable negligent

in fact inferiorto although performed byit was his perform,duty
482; Railroad,N. 7066 H. v.v. Storyservants Company,(Jaques

Railroad, 427, ; in364, 368; N. H. while71H. v.N. Olney 430)
formaster was held not hablethev. supra,McLaine Company,

servant,a that aof ofduty properlythe performancenegligent
in was of the foremanfact thethe negligencenegligencealthough

the work.ofin charge
the was the operationtime of Rombeauinjury directingAt the

hisof the was a ofThe crane partthe crane. operationof
thethisThe branch ofpresented bysole questionemployment.

is, of workthe the crane waswhether operationthereforecase
servant;a or whether its safecommitted to ope­bewhich might

master,of him toa the owedduty bywas non-delegableration
he could not divest himselfwhich by employingofplaintiff,the

init him. is no offor There claim defectanyto performanother
itself, in the or Rombeau.or of incompetency engineermachinethe

the manner ofis to operation, by persons,claim as competent•The
the it de­machine used for for which waspurposeaof suitable

that the' master’sIt is does not-extendelementary dutysigned.
him hisof furnished tomachinerysuitable bytheto operation

N. H.70 629. “Inv. workingCompany,servants. Fournier.
fellow-servants;derrick, and his arethe foreman assistantsawith

tonot one of them for theanymaster is responsible neg­theand
the of andin use the materialsof otherany implementsligence

Norcross,McKinnon v. 148master has supplied.”thewhich
533, In the thethis case of stone into theloading537.Mass.

inderrick was the commonmeans of the employmentbycar
Ifwere Rombeau had himself han­parties engaged.thewhich

of it would notlevers the beengine, probablythe suggesteddled
But itwere not fellow-servants. is claimed thatthe partiesthat

did himself control the theRombeau not valves of engine,because
the when to raise and lowerdirected theengineer byorallybut

crane, constituted a of thedirections master’spartsuch duty,
it is thewere orders. If held that servant acts astheybecause

inof the master the order ingiving question,representativethe
of his rank and the extent of his control overthe groundupon

inof cases considered the note 51 L. R. A.class toothers (the
has atattention been called it'513,-towhich page necessarily590),

inorder is the ofthat the act the mas­questionnegligentfollows
under the doctrine of the cases which char­by theSimilarly,ter.

otherwise,in as orthe act isquestion, representativeofacter
the,of act 54 R.the nature itself L. A.by (note,determined 33),

in the execution ofis anygiven non-delegable dutyif the order .
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master,tlie suchdevolved law is tbe act of theby upon order mas­
if; the order is of the apartter while ofmerely performance dele­

of athe order the actis servant for which theduty, mastergable
here,isis not liable. As the latter rule the law decisions in juris­

the former of viewdictions where thepoint ser­(called superior
in Illinois and Missouri L. 539,vant as R. A.prevails,rule) (51

608,540, 614, cited),and here,cases there are not of value but
courts,ofare liable to mislead. “None the from thoseapart

doctrine,the servantwhich apply superior predicate non-assigna­”of the of orders 51 L. R. A.duty ability giving (note, 593),
fromresult which follows the reason whichnaturally upon the

true,Itdoctrine is founded. is doubtless as said inopposite
“Railroad, 416, 420,142 N. Y.Hankins v. that it be­frequently

difficult tocomes determine whether the invery actparticular any
such,is that of the master as or acase that ofonly mere fellow-­

But there no difference inservant.” is between aprinciple verbal
order,act, and otheran act. The isany question the insame

case, whether the act to the ofeither thepertains master orduty'of a As the courtthe work servant. continue in the case referred
(Hankins : “It is not ato v. as to the rank ofRailroad) question

the individual who the order or the act.gives performs The
act,as to character ofis one the the order orquestion whether it

which is as anis one or order or act ofgiven performed the mas­
such,ter in his character as or as anonly order or act delegated

to andthe master another performed such other anby asby
Hence it heldis that agenerally ofemployee.” negligence supe­

servant, ineven orders results,rior whereby is notgiving injury
sufficient to the master.of itself v.charge 159Moody Company,

70; Alaska Mining Whelan,Mass. Co.v. 168 U. 86.S.
287,v. 67 N. H. awas suit forCompany, result­injuryGriffin

from the of a steam orcrane derrick. Inoperation thating case
that when the load wasit to be theready raised menappeared

load thethe to the toarranging gave signal hoist. Atengineer
thetime of the accidentthe himself theplaintiff Atgave signal.

moment the defendants’this called out to thesuperintendent engi­
hoist,ain loud voice toneer thewhereupon started tlieengineer

and the plaintiff. Whether the casequickly injured dis­engine
inevidence the suddenclosed interference and ofdirection the

to thatestablish the ordersuperintendent tending so given
master,an exercise of thewas of thecontrolling and ifauthority

so, master,the of a of decided,was performance duty the was not
caused,the fact that the wasbecause not ininjury by negligence

order, it,inbut bythe rendered immaterialnegligence obeying
the whether the order wasquestion given the master’s act.

are theNeither questions now forsuggested decision.presented
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was not an interference with conduct ofThe order in thequestion
servants, avirtue of ofpowerwork of by general superin­the

conferred Rombeau the master.upontendence and control by
it in ofthe of the master’sperformanceNeither was anygiven

machine;was a of the work of a aIt partduties. operating
authorities,which, all the be to a ser­mayupon delegatedwork

vant, in case was Rombeau.and which this specially imposed upon
a willthat of steam crane or derrickis obvious the operationIt

often, that some in aif torequire personnot generally, position
work direct or verbal orders thethe should byobserve signals

of thein the control Such thepersonengine. operatesengineer
workman or inas the the axe shovel hisoperatesmachine as truly

whichis no would the mas­requireThere groundhand. logical
machine,the which would notto operate imposeter personally
Theas to the tool. which theduty legal principle bythe same
in this is the ifis determined case same as themaster’s liability

v.a with crowbars.stoneloading uponwere dragparties Fifield
Railroad, 225,N. 228. If the42 H. careless of the barhandling

workmen,of of the notthe to the one it wouldinjurystoneraised
ofthat a action accrued the commonclaimed againstrightbe

if the the bar were ineven one handling general chargeemployer,
In this case Rombeau raised the stone a steambywork.theof

thewas controlled under Rombeau’sbywhich .engineercrane
of the stoneThe Rombean’s direc­raising throughdirections.

was if itas much Rombeau’s act as had beento the engineertions
in his hand. The movement to thea bar injurious plain­done by

act of master it frommade the the because resultednotwastiff
toof Rombeau the and took effectinstructionoral engineer,the
obedience, rather than from theintelligentthe engineer’sthrough

of the crowbar his willobedience following silentlyunintelligent
of his arm and The ofthe weight.pressure givingexerted by

stone;a of thewas removal of eachnecessary partdirectionsuch
to show suchis that of thenothing tending operationthereand

servant,work of a Rombeau as anot the imposed uponwascrane
relation he as toservant, whatever dutiesoccupymight imposed

inlaw. For the of onemaster by negligencethe generalon
servant,the awork of thedutyof the while performingcharge

inliable to other servants commonis not theengagedmaster
is, stated,The as before whether the com­test actemployment.

servant,an act which be a or ismay performedof is byplained'
is bound to andthe master there­personally performwhichone
It thatis obvious the stone was nohoistingcannot delegate.fore

thanof the master the attachment of theactthemore personal
294,N. H.v. 71 is decisive of theMcLaine Company,chain.

in case.raised thisquestions
overruled.Exception

Walker, Bingham, JJ.,Chase, and concurred.
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Remiok, J., The was the defendant’s ser-dissenting. plaintiff
“vant, and his was to around thatrocks were to be takendirty dig

thereto,to chainsout and attach so that could be hoistedthey by
a steam crane.” The crane was an a“operated” by engineer,

with thefellow-servant The defendantplaintiff. was represented
Rombeau, men,one who had direction of theby general “charge”

crane,of the of the and of connected withoperation everything
work.the The to Rombeau that chainplaintiff complained the

awkward,himfurnished was too and that he could notlarge get
well,it andaround the stone asked Rombeau to him avery get

and handiersmaller one. Rombeau to find such aattempted
so,chain, but was unable to do and told the he must getplaintiff

;with the one he had. The thenalong the chainplaintiff adjusted
slack,but the chain a little the stone to whenbeing began swing

crane,it was hoisted the and Rombeau instruction theby togave
into lower the stone order to theengineer Thestop swinging.

then told Rombeau that the chainplaintiff was not on theright
stone, safe,that it was not and asked Rombeau to wait until he

chain,fixed it. The took hold of the butplaintiff Rombeau
“ ahead;remarked to the Go theimmediately chain isengineer,

stone;all The raised this,the and inright.” engineer thedoing
chain ohe hand and it.caught plaintiff’s theseinjured Upon
facts, I think the was entitledplaintiff to to the and thatgo jury,
the nonsuit was ordered. Theimproperly wasplaintiff making

ofthe best an unsuitable chain which he had of tocomplained
Rombeau, Rombeau,and which another,after for had toldseeking
him he must with.get along and dis-Proceeding accordingly,

that he had not stone,thecovering chain on thegot right —that
safe,it notwas do,did itplaintiff what was his toduty—the

warned Rombeau of the asked himdanger, to wait until he fixed
chain, andthe to fix it.proceeded of theRegardless plaintiff’s

notice that the chain was not andsafely ofadjusted, regardless
the fact that the was fixplaintiff to it and had takenproceeding
hold of the chain for Rombeau,that purpose, with thespeaking
master’s orderedauthority, ahead,the to andengineer thego

inwasplaintiff injured consequence.
I will take no intime the ofconsidering question the defend-

ant’s ofliability out the furnished,character ofgrowing the chain
because it does not shows,as thesatisfactorily recordappear, that

defect in the chainany contributed to the injury.
As to the defendant’s as affectedliability the ofby negligence

Rombeau, it has been that the recordsuggested discloses no evi-
dence that Rombeau knew or to have knownought that his order
to hoist the crane would be attended with to thedanger plaintiff.
But it that he hadappears just been told the that theby plaintiff
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wait until the plaintiffand asked tochain was not safely adjusted,
to make adjust-the duty properfix it. It plaintiff’scould being

Rom-assume,chain, a after notifyinghe had tothe rightment of
it,fixedhim wait until heand tonot safethat it was askingbeau

Rombeau, ofAnd in the exercisewait.wouldthat Rombeau
warn-andcare, after such noticehave anticipatedordinary might

tofix theto chain accordingwouldthat the proceedplaintiffing
hoistedif the chain waswould beand that he imperiledhis duty,

was evidenceand That thererequest.in of his warningdisregard
the and of negli-on the of plaintiffof due care partfor the jury

connection, clearRombeau, in seems toothisofon the partgence
for discussion.

mind, the questionitself to onlymythe caseAs .presents
whether, care ondueisconsideration. assumingof seriousworthy

on thethe injuryand negligence causingthe the plaintiffpart of
theare ofRombeau, liable. The majoritythe defendant isofpart

thatliable, theand theoryis not uponthat the defendantopinion
of a fellow-servant.thewas negligenceRombeauthe negligence.of

am constrained to dissent.Ithis conclusionFrom
Rom-­fromandresulted immediately solelyThe injuryplaintiff’s

stone, thein defiance ofhoist thetoto thebeau’s engineerorder
so, and whileto doit was not then safethatwarningplaintiff’s.
known, wasto haveknew oras Rombeau oughtthe plaintiff,

circumstances,order, under theit Thesafe.toendeavoring make
the wasAs plaintiffand negligent.was' obviously improper

morals,law, orin philoso­I no.reasonin seeconsequence,injured
Inot be heldmaster should responsible.the defendantwhyphy

thehad committed superin­the masterbecausedo not contend,
became,Rombeau, that hetoand worksof the mentendence
of com­of actsRombeau’s performancefor negligentresponsible

order, onefellow-service; that an bybut to saymon labor or
it, the mas­to others byto requiredthe masterauthorized by give

fellow-service, what is manifestlyis toan sayis act ofter to obey,
and theofso, elementary agencyin of principlesnot disregard

from suchThis court turned awayof reason and justice.dictates
287, 289, and it67 N. H.in v.a Company,proposition Griffin

in v. Company,with views expressed Jaquesbe reconciledcannot
628, 632, and69 N. H.482, v. LapelleLintott66 N. H. Company,

inIf it countenance346, 349. finds anyN. H.71v. Company,
294, that theI have toN. H. only sayv. 71Company,McLaine.

Iand cannothave approval,in did not mythat casedoctrine
new and different situation pre­to theitsassent to application

the was caused byinjuryIn McLaine v.here. Company,sented
warn in accord­foreman toof theomission on the partnegligent

custom, inand asassurance, and requiredwithance his duty,
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In the case theto make the safe. presentorder working-place
order, the defendant’swas a given bycaused by negligentinjury

in in of the thatplaintiff’sdefiance warningrepresentative charge,
should be deferred.safe and that the orderthe situation was not

theIn 1 to see how of theMcLaine v. was unable dutyCompany,
case,inwarn, established, was thatto when itmaster as admittedly

otherbe more than any dutycould by delegation, anydischarged
482;66 N.v. H.the masterincumbent upon Company,(Jaques

more, instance,Railroad, 427,N. H. forv. 71Olney any430);
7,Kirk, N. Y.warn in Simone 173than the to v. Wheelerduty

294, 164v. 135 v. Mass.BjbjianMass. and Company,Company,
214, 220, in 71 N. H.or the instruct v.duty'to Lapelle Company,

76,­349, 85,L.346, 134 Cal. R. A.and v. Company, —­54Tedford
note, 96, 97, in I amand 98. So case unable to seethe present

order, of the toan authorized one servant masterwhy given by
another, in a is thethe latter to work place,directing particular

346, 349;H. Lint­of the v. N.act master 71Company,(Lapelle
628,H. an authorizedott 69 N. more thanv. anyCompany, 632),

of the inorder the same servant the workby directing progress
that place.

circumstances, anbe a whetherIt under somemay question,
order, an oforder was an or act fellow-service.simplyalleged

orderBut the the was anwhen circumstances show that alleged
aact and that thereto was then theduty,of obedienceauthority,

order, order,ofwhatever the of or the nature thethegrade giver
must, if and to bethe reason of the law are preserved,consistency
be as order ofthe the master.regarded

in command. TheIlombeau was the defendant’s representative
He didmen and were all to his direction. notworks subject

of of crane. The orderbut had the thecharge operationoperate,
in thenot a Ilombeauin was by ordinaryquestion signal given

ofof the work and no Thecourse exercise authority.involving
himhad told that thecircumstances were Thespecial. plaintiff

safe, henot had him to until fixed it.chain was and asked wait
circumstances,these order to the toUnder Ilombeau’s engineer go

in thancan be no as an actahead other reasonable lightregarded
and theof It lefttheauthority. warningignored plaintiff’s

for officialno alternative but disobedience. But itsengineer
was,character, Asin itit have itselfspent impotency.might

init set the forces which caused the plaintiff’s injury.operation
oforder,If an in an authority,not the sense of exercisebeing

would thatit to when an order be ofbe difficult conceivewould
would,fellow-service,To that it a mere act ofcharacter. wassay

circumstances, a otherthe be manifest misnomer. Howeverunder
viewed, ofclassification thesituations be the presentmight proper
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order,clear. It is the case of a onecase would seem bynegligent
master; more,the of theauthority nothingspeaking nothingwith

circumstances,is liable under such aThat the master isless.
in andsound byprinciple abundantly supportedproposition

authority.
Babbitt, 516, 530,81 N. Y.In v. the case toleadingCrispin
now so that the nature of thethe accepted,proposition, generally

actor,rank ofact, not the of the is the test the master’s liability,
the to have beenit from dissenting opinionappears generally

an order one authorized the master to directassumed that by by
declared,master’s act. And it was awould be the recently upon

that,authorities,of the “under consistentcareful review any
rule, . . .of the New York the master is repre-application

sented, a one to he theas whomanyby vice-principal, by deputes
orders which must be without or beforeof obeyedgivingpower

ifand he is for those orders as much as theyresponsibleappeal;
&own.” Shearm. Red. s. 233.were his Neg. (5th ed.),

Railroad, 570, in103In v. Mo. cited this courtDayharsh by
482, 485,66 N. H. to the thatv. propositionCompany,Jaques

“ fellow-servants,a whateverthe work of servant arethose doing
service, rank,and a servant of whatevertheir of chargedgrade

servants,with the of the master’s toward hisdutyperformance
is, of that a for whoseas to the duty, vice-principal,discharge

“it It wasand the master is was said:acts responsible,”neglects
the of Mr. aswithin scope Stephens’ authorityundoubtedly

‘boss,’ and. . . to direct where the tender that struckengine
should be and how and when should beplaced, theyplaintiff

In andthe tracks. directions to that endmoved over giving
execution, we think he was the master’sto their performingseeing

not aand such was the of the latter andas representativepart,
See, also,the Foster v.mere fellow-servant of Railway,plaintiff.”

179,165,115 Mo. 180.
288,­ &R. 108 Ill. Am.May,In etc. R. v. Eng.Chicago —­15

320, 323, 324, the true is well enunciated asR. R. Cas. principle
“ fact,: a whoThe mere that one of number of servantsfollows

inin of the same line ofare the habit employ­working together
master,ment, and direct thefor a common has to controlpower

will notwith to such ofactions of the others respect employment,
therender the master liable for the ofitself negligence governing

others,servant, in an to one of the without regardresulting injury
other, hand; fact thatcircumstances. the other the mereto On

sometimes, orthe servant such authorityexercising generaEy,
hand, itselfwith a common wiE not oflabors the others as

inmaster from for the former’sexonerate the liabiEty negligence
case, in thishis over the others.the exercise of authority Every
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If theits own circumstances.must ondepend negligencerespect,
or oneof some act done omitted havingof consists bycomplained

his as a co-laborer withwhich relates to dutiessuch authority,
control, as haveunder his and which might just readilythose

of no such the commonwith one them authority,havinghappened
instance, ofFor if the section boss awill not be liable.master

onwith his of men thewhile squadrailway company, working
road, oneshould strike or otherwisecompany’s negligently injure

liable;them, death, nothis the would be butof companycausing
of or the directthe act of arises out iswhen complainednegligent

of conferred him thethe exercise of the authority upon byresult
co-laborers, will Inover the master be liable. such casemaster his

of his withis not fellow-servant those underhe the charge,
himself, insuch for no one butto the exercise ofrespect power;

clothed with to thethe case is commandauthoritysupposed,
a confers one ofothers. When authorityrailway company upon

a of men into take and control ofits employees charge gang
business,on of itssome branch suchparticular employee,carrying

underin and the movements of the men hisdirectinggoverning
business,with of its the directto that branch isrespectcharge

itself; andof the all commandscompany given byrepresentative
are, law,his inhim within the of the commandsauthorityscope

... In he does notof the thisexercising powercompany.
histhe same with those under control. Hisstand upon plane

heis of an withinone When orderposition superiority. gives
unreasonable,ifof his not thosethe scope authority, manifestly

athis are to of theirunder bound theobey, peril losingcharge
situations; are, law,inand such commands of thecontemplation

it heldcommands of the and hence is forcompany, responsible
the consequences.”

in inThis rule was the samerecently applied jurisdiction,
Atwell, 200,etc. R. R. v. 198 Ill. where said:Illinois the court

“ ofIt is that the is the ainsisted negligence charged negligence
fellow-servant, and could not Whiletherefore recover.plaintiff

inthe foreman and Atwell have been fellow-­may many respects
servants, were in tonot that relation as the exercise ofthey

one The fromover the other. resulted theauthority by injury
command,of inexercise the foreman’s to andpowerimproper

to the exercise of such were not fellowrespect power they
servants.”

124,­Railroad, 372,In 121 Ind. Am.v. St.Taylor Rep.—­16
376,374, toit is said: “It is not conceive how it can beeasy

that an to be andasserted one who commands act clone whojustly
command, ... of thethe to virtuebypossesses authority

master,to him no more than athe is fellow-bypower delegated
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. .servant. . master-mechanic,The of theduty as it appears
this,from the done;was to order whatcomplaint, should andbe

decided,it has been well is act,the master’s and notintrinsically
that of a mere fellow-servant.”

In 428,Carlson v. 63 Minn. it was said: “TheCompany, doc-
‘fellow-servant,’trine of and itofparticularly.that phase presented
case, wit,this to when aby bears to inferiorsuperior employee

under him the relation ofemployees and when thatvice-principal
fellow-servant,of is one of the most difficult in the law.questions

The which this courtprinciple has announced as the testalways
is, that it is not the mere rank or of thegrade superior employee,
but the nature of the or service which heduty wás performing,
which determines the thatquestion; whenever a master delegates
to another the of a which heperformance duty owes toabsolutely

servants,his or which would fall within the of asline his duty
then,if acts,master in thepersonally present, of suchperformance

be,such other servants,would as to otherperson a vice-principal
and not a . .' .fellow-servant. For in andexample, hiring

workmen inthe foreman the case woulddischarging present rep-
master,resent the and his in the would benegligence premises
to the master. So also inchargeable the matter of orselecting

and otherinspecting implements instrumentalities for the perform-
work,ofance the that this had been toassuming duty delegated
where, case,him. And inas this he had been entire con-given

it,trol of the work and all the workmen in . .withengaged
to them the,orders how to do andwork where togiveauthority

work, that,I think on the same in theseexactly principle, giving
orders, wqrewhich the workmen bound to heobey, represented

master,the and was a which would have devolvedperforming duty
the ifmasterupon personally present.,”

The was considered and the re-subject recently authorities
viewed, 590,in an in 513,exhaustive note 51 L. R. A. and the
conclusion arrived at is thus stated on 590: an“There ispage

of to sustain the doctrine that theoverwhelming weight authority
to which the master is declared to■liability be wherever thesubject,

aact is direct result of the exercise of conferrednegligent power
master,the in the of a lawby performance duty devolving by upon

him, is in the case'of orders issued in topredicable therespect
work, whatever be the to those ordersmay precise whichobject

fact,is,have relation. It in difficultmay to see what more indis-
’‘there ancan be of thanputable example exercise of authority

orders;ofthe such and for the of the master’sgiving purposes
instance,in this it isliability immaterial whetherquiteobviously

‘ servant,’the abe meredelinquent or aemployee superior general
or to the of thedepartmental Accordingmanager. majoritygreat
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therefore, fix the mas­cases, all is to liability uponthat necessary
theorder which caused should beinjuryter is that the negligent

ofthe duties histo incident to the of posi­be performanceproved
233;also, s.See, & Red. Galves­tion.” Shearm. (5th ed.),Neg.

362.ton Puente 70 W.etc. v. S.R'y Rep.(Tex.),
court the United States have beenof the ofDecisions supreme

defendant,in behalf but the latest utterancecited of the judicial
in withis the forfrom a federal source quite harmony principle

etc. v. Fed.I am See Co. 117Birney,which Chicagocontending.
“It72, it the of 8th circuit:where is said courtRep. by appeals,

in. . that the instance theis . noteworthy present plaintiff
Bennett after he' had de-was not the act ofinjured by negligent

laborer, and heof while wasscended to the an ordinaryplane
ain the work of laborer. Hethe doing ordinaryassisting plaintiff

Bennett,ain of order bywas consequenceinjured negligent given
func-in Bennett thethe of which was obviously exercisinggiving

also,See, etc. R. R. v. Egeland,of the master.” Northerntions
163 93.U. S.

to which attention hasIt will be observed that the authorities
idea, butdo not the servantbeen called proceed upon superior

in that the character ofthe thisupon theory adopted jurisdiction:
actor,act,the and rank the is test. hold thenot the of the They

a orderfor of bymaster liable the consequences negligent given
the rank of thehis not of per-authorized becauserepresentative,

emanates, intrinsicwhom it but of the characterson from because
act; an from commonof the because it is order as distinguished

of from fellow-service.labor —an act asauthority distinguished
The of decisions uponthe that proceedingsuggestion majority,

is,the are without value andservant misleading,superior theory
therefore, as to the discussion.pointless applied present

fact, inthat hasThe where judicial opinion gonejurisdictions
case,inthe extreme of the of the court the presentlength opinion

law to aaction been found to restore thehas necessarylegislative
in the ofbasis better accord with principles agency governing

and &other relations more in with abstractharmony justice (42
1887,Viet., 42; 270;c. & c. v.43 FelthamMass. Acts Resolves

70,Q. 33; 72,2L. R. B. 159v. Mass.England, Moody Company,
; does our181 not weaken73 Roche v. Mass.Bleachery, 480),

revulsion, indicated, fromOn the thusconclusions. thecontrary,
iswhich we are additional proofthe doctrine against contending,

are to theof In where courts freeits matters theinjustice. apply
reason, not await action.law of shouldthey legislative


