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Merrimack, }
April 7, 1903.

B1roDGETT v. JOHNSON.

A contract whereby the lessee of a sawmill sells its future product is termi-

* nated by the destruction of the mill by fire; and a provision for the renewal
of such contract does not give the vendee a right to the output of a mill
subsequently constructed by the vendor as owner, upon the site of the old
one.

AssumpsiT. Trial by jury and verdict for the plaintiff. Trans-
ferred from the October term, 1902, of the superior court by Wal-
lace, C. J.

The plaintiff contended that he had seasonably renewed the con-
tract described in the opinion, and claimed damages for a breach
thereof because the defendant refused to deliver to him the output
of the Johnson mill. The defendant’s motion that a verdict be
directed in his favor was denied, subject to exception. The ques-
tion whether the plaintiff seasonably exercised the right of renewal
was submitted to the jury, with an instruction that after the fire
the plaintiff had the right to renmew his contract; and to this
instruection the defendant excepted.

Albin ¢ Shurtleff, for the plaintiff.
Bugrleigh § Adams and Mitchell ¢ Foster, for the defendant.

Remick, J. The defendant sold the plaintiff all the merchant-
able slabs and edgings to be produced at the Hall mill in Lincoln,
N. H,, for the space of one year, and the plaintiff was to have the
right to renew the contract for the length of time the defendant
should run the mill. The contract was entered into November 2,
1898. The plaintiff had the output of the mill for the first season,
and the mill was destroyed by fire May 10, 1899. In the summer
and fall of 1899, the defendant built a new mill on substantially
the same site as the old one. The plaintiff claims that he is enti-
tled, under the renewal clause in the agreement, to the slabs and
edgings produced at the new mill. The defendant contends that
the destruction of the Hall mill by fire terminated the existence of
the contract.

The contract contained no stipulation on the part of the
defendant to rebuild the mill in case it was destroyed by fire ; and
it is conceded that if the defendant had not rebuilt, the contract,
as to future product, would have been dead to all intents and pur-
poses. So far as the plaintiff was concerned, the defendant was
not only at liberty to rebuild or not as he saw fit, but he was at
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liberty to build a shoe shop, or any other kind of manufactory, in
place of the sawmill. And whatever he built, he was at liberty
to encummber it and its entire product in order to provide for its
construction. It is impossible to reconcile the plaintiff’s conten-
tion with these unquestionable propositions. Attempt to do so
would lead to the illogical conclusion that the defendant was free
and bound at the same time.

Moreover, the stipulation was for product of the Hall mill-—
a mill then owned by the Lincoln Lumber Company and leased
by the defendant. The new mill was built and owned by the
defendant, and called the Johnson mill. The capacity of the
Johnson mill was almost twice the capacily of the Hall mill.
Before building it, the defendant purchased the land upon which
to build it, made contracts with other parties to supply the mill,
and received $6,000 from one Stebbins to aid him in building,
upon an agreement with Stebbins that he should have six per
cent for the use of the money and should be the selling agent of
the mill, receiving five per cent commission therefor. It cannot
be reasonably said that the parties intended the stipulation for
product of the Hall mill to apply to such new and changed
conditions.

The exception to the instruction is sustained, and the result is
that there should be judgment for the defendant for fifteen
dollars.

Case discharged.

CHASE, J., was not present at the argument and took no part
in the decision: the others concurred.

Hillsborough,
April 7, 1908.
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The statute declaring that any structure in the mature of a fence which
unnecoessarily exceeds five feet in height and is erected for the purpose of
annoying the owner or occupant of adjoining premises shall be deemed a
private nuisance, and providing that an owner or occupant thereby injured
in the comfort or enjoyment of his estate may maintain an action of tort
for the damages sustained, was designed to prohibit an unnecessary and
unreasonable use of land by the owner thereof, and is not void as an
unconstitutional interference with the rights of private property.

Evidence that a person present at a former trial failed to deny a statement
then attributed to him is incompetent to prove the falsity of his denial at
a subsequent hearing, and its admission to the prejudice of the adverse
party furnishes sufficient cause for setting aside a verdict.




