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and important in the case on trial—mnot to call upon her to testify
for the purpose of guarding against future controversies. The
statement may have been immaterial in the former trial. It may
have been made by a witness so wanting in credibility as not to
merit denial, or the case itself may have utterly failed on the
merits against the witness, so that no reply to any part of it was
advisable. The fact, thevefore, that the witness did not deny the
statement when made in her presence at a former trial, was incom-
petent as tending to establish the falsity of her testimony, and
should not have been admitted. 1 Gr. Kv., s. 198, note; Melen v.
Andrews, Moo. & M. 8365 Commonwealth v. Kenney, 12 Met. 235,
257 5 Blackwell ete. Co. v. McFlwee, 96 N. C. T1,—60 Am. Rep.
404 5 Broyles v. State, 47 Ind. 251. The suggestion in Blanchard
v. Hopkins, 62 Me. 119, that the rule is changed by the admission
of the parties to testify, is not sustained by the reasons for the
exclusion or the modern authorities. Blackwell ete. Co. v. MeElwee
and Broyles v. State, supra. Whether the evidence of the plain-
tift’s wife as to the loss of her wedding ring had auy tendency to
show such ill-will on the part of the defendant’s wile toward the
plaintiff or his family as would affect her credibility, was a ques-
tion of remoteness determinable at the trial. The evidence
improperly admitted was upon a material issue, and had a plain
tendency to prejudice the defendant. Ior this error the verdict
must be set aside.
Fxception sustained.

All concurred.

Hillsborough,
April 7, 1908,

PETTENGILL ». AMITERST.

In the absence of a contract, a town is not liable for medical attendance upon
persons quarantined by order of the board of health during the prevalence
of a contagious disease.

Assuapsir, to recover for services as a physician. Facts
agreed, and case transferred from the May term, 1902, of the
superior court by Peaslee, J.

February 25, 1899, the plaintiff was employed by one Owen to
attend a case of scarlet fever in his family. The board of health
of the town of Amherst was notified February 28, and quarantined
the house. A part of the family was moved to another house by
the physician without any suggestion from the board of health.
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March 22, another case broke out in the other house, and that
house was also quarantined. The plaintiff finished his services
April 12, and the house was fumigated April 25. The board of
health paid for some groceries and other articles furnished to
Owen and his family, but these were all ordered and contracted
for by the board. The board knew that the plaintiff was attend-
ing the parties, and did not object, or furnish any other medical
attendance. Upon these facts a verdict was found for the defend-
ants, and the plaintiff excepted.

Doyle § Lucier, for the plaintiff. .
Brown, Jones § Warren and Allan M. Wilson, for the defendants.

WALKER, J. The verdict establishes the fact .that the plain-
tiff’s services were not rendered at the request of the town, or
under any contract with it therefor. The board of health did not
employ the plaintiff, or attempt, as a statutory agent of the town,
to pledge its credit for the plaintiff’s services rendered to Owen.
The board did not deem it «wise or necessary” (Laws 1899,
¢. 100, 5. 1) to employ the plaintiff in this case at the expense of
the town. Whether there was a moral obligation, under the cir-

~ cumstances, resting upon the board and the town to provide Owen
with medical attendance during the confinement of his family in
quarantine, is immaterial in this action. The town could only be
liable upon a legal contract, which the case shows did not exist.
French v. Benton, 44 N. H. 28 ; Buaton v. Chesterfield, 60 N. H.
357, 360.

Eaception overruled.
All concurred.

Cheshire,
April 7, 1908,

[72 104
7 and CuerLis ¢ a. v GRIMES ¢ a.

‘Where an agreement for a sale of personalty provides that possession is to
be given at a future date, the title does not pass until delivery; and the
vendee cannot maintain replevin for the property against the vendor in
possession, who refuses to complete the contract.

Rerreviy, for five horses, four hacks, and other personal prop-
erty used in hacking. Trial by the court. Transferred from the
April term, 1902, of the superior court by Wallace, C. J.




