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pendency petitionais informed of the of for the settlementthe courtWhen
course, brought againstin a suit the deceasedthe insolventan estateof

;upon petition judgmenta ifto decision the andbe continued awaitshould
action, stayed.in its enforcement should betheis rendered

through oversightan execution be issued of the facts as to thein caseIf such
proceedings may stayed by injunction, uponpetition, further be the

mistake.accident orground of
receiptor goods subsequentlyliability anda for attached returned toofThe

by a decree that the estate of the be set-is terminated latterdefendantthe
course.in the insolventtled

Assumpsit. term,at 1898.The action was entered the October
and were attached the writ.personal property uponReal estate

the a forsheriff thereceipt personalEllinwood gave property,One
to the The defendant diedit was returned defendant. Mayand

action,of willThe executrix his to defend the7, 1900. appeared
9, 1901, and,was recovered November25. byJudgmentJuly

thereon, aexecution issued was commencedof the levyvirtue
9, in to redeemon certain real estateequityDay’s rightDecember

which real estate to his wifeDay conveyed (nowfrom mortgages,
Anafter the attachment. actionplaintiff’s broughtthe executrix)

the sheriff Ellinwood theagainstthe same day by upon receipton
still pending.is

court, 9, 1900,the thatJuneprobateThe executrix petitioned
administered as insolvent. The was deniedbe petitionthe estate

30;‘but the itexecutrix wasbyupon appeal grantedNovember
23,court, 1902. The theApril plaintiffthe superior opposedby

“words,in Thethe both courts. Defendantof petitiongranting
insolvent,”dead; as were enteredadministered theuponestate

“term, words,1900. The latterthe estate admin-at Aprildocket
insolvent,” term, 1901,off atwere stricken the Octoberasistered

counsel;the who informedof the courtplaintiff’sthe requestupon
for administration wasthe butinsolvencythat petition pending,

had not been granted.
9,motion,filed a DecemberThe executrix 1901, subsequently—

andof the the actionthe thelevyto againstcommencement
andhave the execution recalled cancelled. Afterreceiptor,—to

that thethe court ordered be fromplaintiffa enjoinedhearing,
the estate of andwith his fromlevy upon Day pro-proceeding

action the towith his against receiptor, except completeceeding
court,inand enter it until thethe writ determination ofofservice
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11,to a Junetbe insolvency.petition relating Upon hearing,
1902, thethat real estate levied wasplaintiff''claiming upon—the

attachment,the defendant after the was orderedconveyed by —it
dissolved, and that thethat the betemporary injunction plaintiff

from his executionbe levying uponperpetually enjoined “any
10,of the estate of Alonzo November theDay.”property plain-

“betiff moved that the added to this order: It is notfollowing
intended that this shall affect the of theinjunction right plaintiff
to his execution the defendant inlevy upon property convoyed by
his to third while tolifetime attachmentpersons subject upon

writ,the nor that it shall ofaffect theplaintiff’s eitherrights
in ofthe suit Burke v. Bllinwood.” Aparty hearing[sheriff]

motion, 24,was had this November and the actionupon was
forward, for athe modification of thebrought request perpetual

denied,was and the was allowed aninjunction plaintiff exception
ifto the of the as taken at the time.granting injunction, No>

1902,in 11,the circumstances shown,Juno waschange existing
accident, mistake,ofand no case or misfortune out,was made

the fact that the then thatunderstood theexcept plaintiff judge
the did not intend it should toissuing permanent injunction apply

the Ellinwood suit and the Thelevy already defendantbegun.
ofto the allowance theexcepted plaintiff’s exception.

Matthews So for theSawyer, plaintiff.

Brown, Warren,Jones for the defendant.

Chase, J. action shall be“No anbegun against administra-
tor after the estate is decreed to be administered insolvent;as

actionand no the deceased or his administratoragainst inpending
court when shallsuch decree is made be further prosecuted there-
in, ofunless leave the court in itwhichby is If anpending.

is thus andaction isprosecuted rendered forjudgment the plain-
tiff, the toshall be certified the ofjudgment judge probate, and
the amount thereof shall be added to the list of claims.” S.,P.

191,o. s. 7. are“Attachments dissolved the deathby of the
defendant, in case his estate is todecreed be administered as

estate, otherwise,an insolvent but not if the cause of action sur-
S., 220,P. a. s.vives.” 85. In view'of these andprovisions of
thethe fact that of the courtdocket showed that the defendant

and awas dead that to have thepetition estate settled as insol-
informed,vent was of which the court waspending, it is difficult

theto account for issue of the execution byexcept itattributing
orto accident mistake. The course to beordinary inpursued

tosuch case would be continue the action to await the determina-
lxxii.vor. 11
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inor if was renderedthe insolvency judgmentof petition,tion.
courseits enforcement. Had thisto staythefavor of plaintiff,

attachments, thetaken, perhapsthe exceptingplaintiff’sbeen
wife,to hiswhichthe equity Day conveyedupon■attachment
waswhen the decree of insolvencydissolvedhave beenwould

was towould been issued unless it■made, haveand no execution
available. afterof such Immediatelyequitythe attachmentmake

execution, court,histo enforce the upontook stepsthe plaintiff
it withmotion, furtherstayed proceedings upondefendant’s■the

of thethe determination insolvency peti-untilexceptions■slight
thewouldas the circumstances permit,far changedSotion.
thebeen in another form beforehave donewhat woulddidcourt

execution, had matter.if attention been called to theanofissue
makehad to thethat the court authoritybe doubtedIt cannot

that the execution was issued acci->order, it found throughif was
on of the defendant.without fault themistake and partordent

533; Moore,Clement, N. 6358 H. v.Cloughv.BankWarner
were foundthat sufficient factsIt must be presumedH. 111.N.

inti-the order. hasof As been previouslythe makingwarrantto
to a that theevidence sustainmated, findingwas abundantthere

or and theaccident mistake withoutissued throughwasexecution
fault.defendant’s

force,in itwasthewhile temporary injunctionSubsequently,
Theas insolvent.the estate be administeredthatdecreedwas

with thewhat course should be takencame up,thenquestion
thethisupon question, plaintiffAt the hearingexecution?

he should be allowed to com-claimed, thatother things,among
he hadof whichthe redemptionequitylevy upon4jsplete

Thehad to his wife. result ofwhich conveyedand Dayattached
dissolved, andwasthat the temporary injunctionwashearingthe

from his executionenjoined levyingwas perpetuallyplaintiffthe
Theof the of Alonzoestate Day.” plaintiff“any propertyupon

order, additionthe and moved that an bewithsatisfiednotwas
was,it, that the intention to include withinnotto statingmade

estatea of the the reallevy uponcompletionprohibitionits
debtor, northe- to affectconveyed bysubsequentlyandattached

theeither to the action against receiptor.of partyrightsthe
the court declined to make the amend-the parties,hearingAfter

that the wasthoughthave order sufficientlycourt mayThement.
the of the the reallevyto completion uponin regardexplicit

real estate so con-and conveyed by Day,attachedestate —that
within “anynot come thenaturally descriptionwouldveyed

andAlonzo The briefs oralthe estate of Day.” argu-ofproperty
defendant,that the well as thecounsel show astheofments

motion,Butthe order. the denial of theso interpretsplaintiff,
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so far it' relates to the effect of the order the actionuponas
be forthe cannot accounted so on thereceiptor,against readily

it tothat was understood not have effect. thetheory any By
the the from the sheriff ofreceipt, signer acknowledged receipt

in inhim anattached action favor of thepersonal byproperty
and to return it to the onsheriffplaintiff Day, promisedagainst

The attached todemand. was returned after theproperty Day
this fact did not thewas but make areceipt given, receiptor

theor for debt. He would not besurety guarantor plaintiff’s
liable the if theowned and noupon receipt Day property judg­

him,ment was recovered or if the attachment was dissolvedagainst
Maxam,in v. 68 N. H. 323. Theany way. Whittredge property

“described in the towas be of thereceipt supposed property
estate Alonzo If ofof the theuse execution were notDay.”
limited, and the had not returned the toreceiptor property Day,

at demand,he would returnbe to it to the onsheriff andliberty
then the sheriff’s would be to it as thelevyduty upon “property
of the ofestate Alonzo If the intendedcourt that thisDay.”

estate,ofshould not be asproperty regarded Day’sproperty
within the of the the aremeaning injunction, probabilities very

that the inmotion relation to that matterstrong plaintiff’s would
have been No reason has or isbeengranted. suggested perceived

motion,the if But,for the is correct.plaintiff’s theorydenying
consideration,aside from this therequired thatjustice plaintiff

should inbe the with relation thatto theplaced position receiptor
ifhe would have the accident or mistake of theoccupied issuing

execution liad not The almost,been made. evidence is if not
conclusive that this is what the courtquite, to do.attempted

The the attachmentinjunction, by unavail­rendering perpetually
able, it, asdissolved the statute would donepractically have
under circumstances. As the forordinary which theproperty

was went back intoreceipt given so that theDay’s possession
sheriff therefor,is not to the estate theresponsible sheriff’s action

the must fail.against receiptor
that the to the of theAssuming plaintiff’s exception granting

court,is before the itinjunction must be overruled.properly
This itrenders to theconsider defendant’sunnecessary exception.

overruled.exceptionPlaintiffs

Bingh J.,am, did not sit: the others concurred.


