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England Telephone TelegraphPoff, Adm’x,v. and Co.New

statutory provision, byThe an action an recover forthat administrator to
personal yearsinjuries broughtmustto his be “within aftertwodecedent

party,” a rightis of the maintainthe the deceased condition todeath of
suit.the

plaintiffupon compliancetheis incumbent to show a withitactionIn such
required; plead thethe defendant is not to limitation.the condition

intestate,to theCase, toplaintiff’sfor personal injuries alleged
Plea,the defendants’ thecaused by negligence. gen-beenhave

and verdict for the Trans-Trial by plaintiff.juryissue.eral
term, 1902, of the courtsuperior bythe Januaryfromferred

Stone, J.
1895,31,wasof received and-FebruaryoomplainedThe injury

the on the same Thedeath of intestate writin the day.resulted
2, The1901. defendants’ motion for a non-Februarydatedwas

denied, tosubject exception.wassuit

Pease,Moran, Burns,Bertis A. and Burns for. theWason
plaintiff.

Fellows,Brown, Warren,Jones and John LowellW. (ofJoseph
for defendants.theMassachusetts),

ofWalker, In the theJ. absence actionstatutory authority,
At common law an actionmaintained. for a personalcannot be

“in death does not survive. This rule has been tootort resulting
and as atoo settledrecognized principlegenerallyestablishedlong

shakenlaw now of abyto be shortanythingof the' common legis­
Williams, 102, 108;43 N. H.v. v.Wyatt Sawyerlative act.”

517; Manchester, 577,v. 62Railroad, 582,H. Clark N. H.58 N.
Railroad, 63 N. H. 404.583; v.Corliss

statutes, 1891,revision of the intime of the last the-At the
the actionsto survival of of tort forstatutes relating per-existing

1885, 11,inwere Laws ofcontained andsonal chapterinjuries
(French1887, Co.,71 v. Mascoma 66 N. H.chapterLaws of 90);
to anif sufficient authorize action like thewere presentand they

8-13, 191,now because sectionsare not applicable, chapterthey
stead,Statutes, inwere their and wereadopted regardedPublic

as material in the law as itthe making changescommissionersby
8 as fol-See Commissioners’ Section isReport.then existed.
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“Actions of tort for tolows: thephysical injuries person—
inflicted a while aalthough by person committing felony—and

extent,the causes of such actions shall thesurvive to and subject
limitations, sections,into the set forth the five and notfollowing

otherwise.” Section 9 relates to the of ansurvival such action
that,at the decease of the 10Sectionpending party. provides

“ anif action is not then and has not becomepending already
limitations,barred statute ofthe one be forby suchmay brought

atcause time within two after the death of the deceasedany years
and not Ifafterwards.” the cause of action in this caseparty,

writ,had occurred within two thebefore the date of no rea-years
son has been the suit notwould have been main-whysuggested
tainable under statutes Butthe as the accident com-quoted.

asof the cause of the death theof intestateplained plaintiff’s
occurred six before this action was thenearly years begun, plain-
tiff’s of has since ceased to exist.ground complaint long

The limitation of time in the statute relates not to themerely
tobut the which the statute Theremedy, creates.right right

an to in aadministrator sue such case is not an absolutegranted
It likeis not the common-law of contracts.right. right making

statute,In the absence of itthe itsdoes not exist. Plence scope
and effect must be determined as of intention.questions legislative
The to maintain this suit is thanplaintiff’s not theright greater

intended it should be. The of thelegislature language special
noleave room to theprovisions applicable doubt that andright

the correlative liability established were madethereby conditional
the of the suit “at time withinupon two afterbringing any years

deaththe of the deceased and not afterwards.” Theparty, cause
of action is If observed,conditional. the condition is not the par­
ties stand with theto act as the statuterespect wrongful though

that,had not been enacted. “It must be as thisevident action is
under a law andbrought special is maintainable itssolely by

the limitation of time is soauthority, with the rem­incorporated
as to make it anedy given of it and the conditionintegral part
to the maintenance of the action at all.” Hill v.precedent Super­

visors, 344,119 N. Y. 347.
199, 214,In The 119 U.Harrisburg, S. it said: “Theis stat­

autes create new with the to a for itslegal liability, suitright
enforcement, months,the suit is withinprovided twelvebrought

within,and not otherwise. The time which the suit must be
created,a ofas limitation the itself asbrought operates liability

and not of the alone. It is a condition attached to theremedy
to at . . .sue all. Time has been made of theright essence

of the ifand the is lost the time is Theright, right disregarded.
statutes,and the are created the same and theliability remedy by
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therefore,are, to limita­the be treated aslimitations of remedy
563;v. 44 Md.the Eastwood Kennedy, Taylortions of right.”

621;Co., 525, ; O'Shields v. 83 Ga.Iron 94 N. C. 526­ Railway,v.
Railroad,629;Hine, 25 Hanna v.etc. v. Ohio St.Pittshurg R'y

Anderson, 386;114; Minn.113, 30 Wood32 Ind. v.Rugland
Lim., s. 9.

ain an to make out casethe failed essential respectAs plaintiff
statute, defendant’s motion for a nonsuitthe theas defined by

burden her to showhave The was uponshould been granted.
within the time limited. Without suchthat washer action begun

thenot be Unlikecould claimed.the defendant’s liability7-proof,
limitations, statute thethis special rightstatute of creatinggeneral

theconfer a uponand the does not merely privilegeremedygiving
as a bar to thea definite timedefendant to interpose limitation

it definesa and butindependent liability,enforcement of distinct
limits, itself. In the one case theof theand the existence right

to whichwith a technical defencethe defendantstatute furnishes
fit, in other it thehe while theor not as sees giveshe resortmay

a definiteits withinenforcementa conditioned uponplaintiff right
Hence, held that defendantit has been thetime. while generally

limitations, in aor set it outstatute ofmust theplead general
issue, in toorder be protectedunder thebrief statement general

result,Lim., that to that ass. the leadsitby reasoning7),(Wood
when, ease,in theas thisa has nomatter of applicationpleading,

which if not ex­a peculiarthe rightstatute confers upon plaintiff
Bomarlimitation. v.to own Hayler,ercised ceases exist itsby

Lim.,; McFarland, 463; s.11 Lea Bus. 375.v.7 CaldwellLea 78

verdict set aside.sustained:Exception
All concurred.

Hillsborough,
May 5, 1903.
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ordinaryby companytelephone ina and used its businessReal ownedestate
byby equalization, prescribedin mannerstate oí theis taxable the board

64, byand in ischapter not the town which it situate.Statutes,Public

Petition, and caseabatement of taxes. Facts agreed,for .
1902,term, thethe of courtfrom September superiortransferred

Peaslee, J.by
lawestablished under theare a dulyThe corporationplaintiffs


