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The defendants contend that as real estate is not specifically
mentioned in the foregoing section 3, all the real estate of tele-
graph and telephone companies is taxable, like real estate gener-
ally, in “the town in which it is situate.” P.S., e 56, s. 14.
There might be force to this contention were it not for section 12,
chapter 64, Public Statutes, which provides that ¢ telegraph and
telephone corporations and companies shall be taxed only in the
mode prescribed in this chapter, except upon real estate not used
in their ordinary business.” Itis entirely clear in the light of this
section that the legislature intended that such real estate of tele-
graph and telephone companies as is “used in their ordinary busi-
ness” should be taxed by the state board of equalization for the
use of the state, as provided by section 4, chapter 64, Public Stat-
utes, and not by the «town in which it is situate,” as provided by
section 14, chapter 56, Public Statutes. As it is found that the
real estate in question was owned by the plaintiffs and «used in
" their ordinary business,” it follows that its taxation by the city of
Manchester was unlawful, and that the tax should be abated.

Case discharged.
All concurred.

Grafton,
May 5, 1908.

SyiTH, Bz'r, v. SMITH § a.

Where a will directs the payment of a pecuniary legacy ‘“in case I die leav-
ing no child,”” and bequeaths the income of a fund ¢“if there are one or
more children born to me who arve living at the time of my death,” the,
reference to children is sufficient to preclude them from sharing in the
estate, under section 10, chapter 186, Public Statutes.

Brrr mx EqQuity, for the construction of a will. Transferred
from the November term, 1902, of the superior court by Pike, J.

The plaintiff is executor of the will of Susan K. Smith, dated
October 26,1889. She died March 27,1902. At the date of the
will the testatrix had one child living, Morris K. Smith, and was
expecting the birth of another, who was born about two weeks
thereafter and was named Thayer A. Smith. Both children sur-
vived the testatrix and are now living. The material part of the
will is as follows:

“]1, In case I die leaving no child, I give and bequeath to my
mother, Susan J. Kellogg, the sum of twenty-three hundred dol-
lars.
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«2, If there are one or more children born to me who are living
at the time of my death, I give aud bequeath to my mother, Susan
J. Kellogg, the income of twenty-three hundred dollars during her
life, the said twenty-three hundred dollars to go to my hushand
and his heirs.

«3. I give and bequeath to my husband, William T. Smith, all
the remainder of my estate.”

The executor, who is residuary legatee, raises the question
whether the two children of the testatrix are sufficiently referred
to in the will to preclude them from claiming a share in their
mother’s estate under the statute of distributions. A guardian
ad litem was appointed for the children and ordered to answer.
No answer having been filed, the bill was taken pro confesso.

William H. Cotton, for the plaintiff.
James K. Colby, guardian ad litem, for the defendants.

Parsoxs, C. J.  If it was the intention of the testatrix that no
child surviving her should share in her estate, she could lawfully
so provide. The law imposed no restrictions upon her power to
so dispose of her estate by will. The executor inquires whether
Mrs. Smith’s two children are sufficiently referred to in her will to
preclude them from sharing in her estate under the statute of
distributions. As the testatrix had the power to exclude them
from such share by the provisions of her will, if such was her
intention, the inquiry is whether the case discloses evidence legally
sufficient to establish such intention. The omission to make themn
beneficiaries is not of itself sufficient evidence of such intent. It
must algo appear that the omission was intentional.

“«Ivery child - . . . of the deceased not named or referred
to in his will, and who is not a devisee or legatee, shall be entitled
to the same portion of the estate, real and personal, as he would
be if the deceased were intestate.” P. S., e. 186, s. 10. The
children are not mentioned by name in the will. Neither are they
devisees or legatees. DBut they are referred to expressly. The
testatrix had distinctly in mind the possibility that she might
leave surviving her a child or children, for she makes one disposi-
tion of a considerable portion of her estate in that contingency,
and another in the event that no children survived her. Tt can-
not reasonably be said that the child living at the date of the will,
or the one whose birth was imminent, were «out of the mind of
the testator at the time of making the will ” (Laws 1822, ¢ 28,
s. 8), or that the omission to make them the direct objects of her
bounty was not intentional.  Swmith v. Sheehan, 67 N. . 344,
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347, 348; Gage v. Gage, 29 N. H. 5633. The executor is accord-
ingly advised that the two children of the testatrix are sufficiently
referred to in the will to preclude them from sharing in the estate,
under section 10, chapter 186, Public Statutes.

Case discharged.

All concurred.

Merrimack,
June 2, 1908.

FostEr, Trustee, v. SARGENT, Assignee.

‘Where real estate purchased with partnership funds is regarded by the own-
ers as property of the firm, and is taxed as such and its income so treated,
it is to be deemed partnership property although not actually used in the
prosecution of the partnership business ; and it is subject to the payment

of debts of the copartnership, in preference to the claims of creditors of a

member thereof. :

AssuMPSIT, by the frustee in bankruptey of Prescott F. Stevens,
“to recover rents collected by the defendant, assignee of the firm
of Stevens & Duncklee. Facts agreed. Transferred from the
October term, 1902, of the superior court by Wallace, C. J.

In 18583, Prescott . Stevens and Charles H. Duncklee formed
an equal partnership which has continuned to the present time.
September 29, 1902, the members of the firm, as copartners and
individuals, made a common-law assignment of all their property
to the defendant, for the benefit of creditors. In December, 1902,
Stevens was adjudged a bankrupt upon a-petition of his creditors.
The plaintiff was elected trustee, and thereupon demanded one
half of the rents collected by the defendant from ecertain real
estate, claiming that the property was owned by Stevems and
Duncklee as tenants in common. The defendant maintained that
the realty was partnership property, and refused to comply with
the demand. :

The real estate in question consists of five parcels with build-
ings thereon situate in Concord, and land in South Dakota, all
the property having been acquired since the formation of the
partnership and none during the last fifteen years. The partner-
ship and its members were solvent when the various parcels were
bought and paid for. A store building and a small portion of a
block in the rear thereof have been used in carrying on the part-
nership business. The remainder of the property has been rented.




