N. H.] STATE v. LYNCH.

Grafton,
June 2, 1903,

StaTE (ez rel. Hypr) v. LyxXcH.

‘Whether the solicitor of a county should be permitted to appear as prosecutor
in a proceeding for the abatement of a liguor nuisance, in place of the origi-
nal petitioner who asks leave to withdraw, is a question determinable in
the superior court.

Prrirrox, for the abatement of a liquor nuisance, brought by
Hyde as superintendent of police in I.cbanon. At the February
term, 1903, of the superior court, before Pike, J., Hyde asked
leave to withdraw his petition, and the defendant moved that the
same be dismissed. The county solicitor opposed the motion, and
asked leave to appear in the place of the plaintiff and to prosecute
the suit to judgment. The request of the solicitor should be
granted if the court has power.

George F. Morris, solicitor, for the stabe.
Martin § Howe, for the defendant.

Parsons, C. J.  The substantive fact upon which the proceed-
ing depends is the existence of the alleged illegal use at the com-
mencement of the proceedings. State v. Streckford, T0 N. H.
2975 Stute v. Suunders, 66 N. H. 89, 90. Such use is the cause
of action. Whether the injunction against such use is asked in
the name of the state by a petition at the instance of an officer of
the town, or by an information by the law officer of the county ox
state, the state is the real plaintiff. State v. Wilkins, 67 N. I
164, 165. The issue and the judgment are the same in eacl case.
Laws 1899, ¢. 81,s. 1. Whether the petitioner can withdraw
against the objection of the state’s counsel, and whether such
withdrawal abates the proceeding, are immaterial questions. If
necessary to maintain the proceeding, and required for the promo-
tion of justice, the substitution of the solicitor for the withdraw-
ing complainant and the denomination of the proceeding as an
information by amendment render these questions iminaterial.
The suggested amendments introduce no new cause of action, and
ave within the statute authorizing amendments in civil cases.
P. S, e 229, ss. T, 8, 11; State v. Batcheller, 66 N. H. 145; State
v. Wilkins, 67 N. H. 164 ;. State v. Collins, 68 N. H. 46. If per-
mitted, the amendments relate to the commencement of the pro-
ceeding.  State v. Collins, supra ; Whittier v. Varney, 10 N. I1.
291, 808. , Whether such amendments should be allowed is a
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question of fact. The superior court having ruled, in substance,
that such substitution should be made, such order presents no
question of law.

Case discharged.

All concurred.

June 2, 1908.
. Browx v. ErrswortH ¢ 7%

Grafton, g

EaToN ». SAME.

A writ in which the day of return and the residence of the parties are errone-
ously stated, but which is duly entered at the term to which it should have
been made returnable, may be amended so as to conform. to the entry and
correct the misdescription.

Such amendments do not invalidate the plaintiff’s attachment as against a

subsequent attaching creditor whose position was not changed in any re-

spect in consequence of the error, nor can they be objected to by a non-
resident defendant who had notice of the amended action, or by a trustee
who was in. no way prejudiced thereby.

ForpreN ATTACHEMENT. Facts agreed. The wiit in the first
action, dated December 5, 1901, was served on the trustee Decem-
ber 9, and was returnable at the following May term of the supe-
rior court, to be holden at Plymouth. It was entered at the Feb-
ruary term, 1902, holden at Haverhill. It was then amended by
changing the description of the place of residence of the defendant
from Boston, Massachusetts, to Providence, Rhode Island, and that
of the trustee from Rumney to Wentworth, and by substituting
the February for the May term of court as the return term. No
notice of the proposed amendments was given to the defendant,
the trustee, or the plaintiff in the second action. The action was
continued to the May term, with an order of notice of its pendency
to the defendant, which was complied with; but the defendant
did not appear. An attested copy of the writ as amended was
given to the trustee, March 22.

The writ in the second action, dated December 2, 1901, was
served on the trustee December 21, and was returnable at the fol-
lowing February term. It was entered at that term, and continued
to the May term with an order of notice to the defendant. The
order was not complied with, but at the May term a paper signed
by the defendant was filed, by which he acknowledged «service
and notice.”




