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substance,ruled,of fact. The court inquestion superior having
made,that such substitution should be such order nopresents

of law.question
Qasedischarged.

All concurred.

Grafton,
2, 1903.June

v.Brown Ellsworth & Tr.

v. Same.Eaton

which, day partiesinA the of return and thewrit residence of the are errone-
ously stated, dulybut is entered at thewhich terra to which it should have

returnable, may entrybeen made be so asamended to conform to the and
misdescription.correct the

plaintiff’s againstSuch amendments do not invalidate the attachment as a
subsequent attaching position changed anycreditor whose not inwas re-

consequence error,spect they objected byin the norof can be ato non-
action, byresident defendant had notice of thewho amended or a trustee

way prejudiced thereby.in nowho was

Foreign Attachment. Facts The writ in the firstagreed.
5,action, 1901,dated December was served on the trustee Decem-

9, and was returnable at theber term of thefollowing May supe-
court, atrior to be holden It enteredwas at the Feb-Plymouth.

term, 1902, holden at Haverhill. It was thenruary amended by
the of the of of thedescription residence defendantchanging place

Boston, Massachusetts, Providence, Island,from to Rhode and that
Wentworth,of the trustee from to andRumney by substituting

forthe the term of court as the return term. NoFebruary May
defendant,ofnotice the amendments was to theproposed given

trustee, inthe or the the second action. Theplaintiff action was
term,the with ancontinued to order of notice of itsMay pendency

defendant, with;to the which was but the defendantcomplied
did Annot attested of the writ as amended wasappear. copy

trustee, 22.to the Marchgiven
action,writ in 2, 1901,The the second dated December was

21,served on the trustee December and was returnable at the fol-
term,term. It was entered at that andlowing February continued

to the term with an order of notice to theMay defendant. The
with,notorder was but at the term acomplied May paper signed

“filed,the defendant was which heby serviceby acknowledged
and notice.”
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ofhe had funds theaction thatThe trustee in eachdisclosed
of the ofin The question chargeabilityhisdefendant possession.

1903,term, ofthe thefrom Februarythe trustee was transferred
Pike, J.court bysuperior

Brown,Kastman J. for Brown.Hollis and Harry

Flanders,A. for Eaton.William

Chase, J. was into three-Grafton dividedFormerly county
districts, of was with terms of courteach which providedjudicial

the ofand a so far aswas treated as separate county prosecution
18;S., 21, 12, 18,P. ss. Lawsactions c.civil was concerned.

8, 1,1893, c. 2. inss. division was abolished February,This
established,1901, of for the were oneand four terms court county

atat on first of one Haver-May,to be held the TuesdayPlymouth
at on thehill on the of one Lebanonsecond Tuesday September,

in and one at Haverhill onthird of eachNovemberTuesday year,
1902, on theone atthe third of PlymouthTuesday February,

1903, the thirdthird of and at Lebanon ononeTuesday February,
1904, in rotation onof and one at those placesTuesday February,

of in Allthe third each thereafterward.Tuesday February year
atin to be thecivil actions the are returnableprosecutable county

cantheir which benext term after commencement for service
made; to term inand continuances of actions are to be the next

1901, 3, 6;24, 1, 2, lb.,c. ss.the wherever held. Lawscounty,
in78,e. s. 15. theThe actions now before the court were begun

writ,the of these acts. Brown’sDecember following passage
statute,inreturnable to the term the old wasmentionedalthough

at the term at have been made returnableentered which it should
law, then sounder the and was amended as to conform toexisting

and in other lesssuch entry important particulars.
andare authorized amendments of writs otherCourts to order

in of form or case bematters when the person may rightlyprocess
understood; in when it thatand matters of substance appears

ofare for thenecessary injustice,amendments prevention gross
7,S., 222,e. 8. In athe of P. ss.third persons.saving rights

Bell, J., said: “The generaldecided nearly fiftycase years ago,
of is mistakento be that where the return processrule seems day

stated, void, butit not render theor doesdefectively process only
voidable, aside;liable to be set but the defect be remediedmay

Gilman, 385,v. 29 388. The earlierN. H.Kellyamendment.”by
Hill, 229,5 N. to treated asof v. H. the wascontrary,case Wood

writ for reason as anin which the was a and thatone capias,
rule,to ofthe to avoid the a impris-general clanger longexception
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onment of the defendant. The case at bar falldoes not within
the if one nowexception, exists. The and inclination ofpower
courts to allow 1854,amendments have not become less since
when v. Gilman was decided.Kelly the more recent deci­Among
sions on the it has been held thatpoint, actions which are local in

nature,their and made returnable andto are at aentered termare
of court in a be transferred from that towrong county, may term
the term inheld the in which should have beencounty they

and that if the error isbrought; there isjurisdictional, jurisdic­
tional Lee,to correct it. 168;Bartlett v. 60 N.power H. Lord

Walker, 261;v. 61 N. H. Whitcomb,Wheeler & Co. v.WilsonMfg.
411; Rochester,62 N. H. 41; Lake,v. 64 N. H. TuckerHayes v.

Power,N. other,67 H. 193. and that is sufficientjurisdictional
for an inaction a andentertaining it tocountywrong transferring
the must be for what inright county, was doneadequate doing
Brown’s done,action. Whether it torequired be was ajustice

of factquestion that cannot be reviewed in this court.
Did the amendments render Brown’s attachment of the defend­

etc.,ant’s in the hands of themoney, trustee void as against
Eaton ? The statute that the of thirdprovides shallrights person

S., 222,not be P.affected amendments. c. s. 8. It thereforeby
becomesmaterial to what Eaton’s were. He had ainquire rights
lien the defendant’s in the theupon ofproperty rights possession
trustee, to the lien created Brown’s attachment.subject prior by

Eaton,As the extent of Brown’s lien was limited theagainst by
demand,amount he entitled towas recover the for the recov­upon

of which his action was If inery the declaration hisbrought.
writ was not in form orsufficient substance to include such de­
mand, ifor writ inthe itself was defective some amendable partic­
ular, he amend without his Eaton’s lienmight prejudicing rights.
was to Brownthe of to have all ofsubject amendments suchright
nature made that But Brown could notjustice required. enlarge
his action an amendment other demands and takeby including

them without the of hisjudgment upon sacrificing superiority
under his attachment. The law would such anright prior regard

creditor,amendment as a fraud theupon subsequent attaching
made,and if would treat the attachment in theconsequently, prior

void,action as as creditor. If ansuch amendment of thisagainst
mistake,nature were made accident or but thethrough judgment

sued,was taken the demand the attach­only upon originally prior
Lord,ment would thenot be affected amendment. v.by Laighton

237; Monroe, 381; Jewett,29 N. H. v. 34 N. H. v.Clough Page
46 N. H. 441. it inwas held Garvin v. 61Accordingly Legery,

153,N. H. that the of wouldcreditorssubsequentrights attaching
not be an ofindorsement the first writ leave ofinfringed by by
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suchcourt, action and a motion creditorsbyafter of theentrytlie
anwant ofthe writ for indorser.the action or quashdismissto

amendment, ifthe will not“In this case granted,say:The court
creditors,defendant, or fromsubsequentthe attachingprevent

the winch could havesame merits theythe defence uponmaking
service; norindorsed will theif the writ had been beforemade

factsfrom the same whichbe relieved proving theyplaintiffs
if writ had beenhave been to their season­proverequiredwould

remarks, towhen conform to theindorsed.” These changedably
bar,atthe case are true of the amendments thereinequallyoffacts

the which the wasThe demand for of actionrecoverymade.
inor the amend­bywas not any way changedenlargedbegun

differentamendments had no or effectThe greater uponments.
have been ifaction than thePresults of Eaton’s would casethe

action had returnable to the term andbeen theFebruaryBrown’s
declaration, which,inhad cured defects the but foramendments

amendments, would have a the causerecovery uponpreventedthe
in when the waswrit Theaction contemplation brought. ques­of

anthat to the effect ofmuch resembles amendmentrelatingtion
Lord,the of a v.receiptor. Laighlonliability supra; Pageupon

Jewett, It has been held that a notreceiptor is dis­v. supra.
inthe to enter the whichaction theby neglect receiptcharged

the andon return its withday, by subsequentwas theentrygiven
ofof the and leave court. Stevensdefendant the v.consent Bailey,

564.N. H.58
not EatonIt that his indoes changed positionappear any

in of the error in Brown’s action. The factconsequencerespect
Eaton’s action was first tendsthat tobegun very strongly negative

an Thefor defendant cannotall to theestoppel. objectground
non-resident,He a notaken. was and service was madecourse

Thehim before action was continued from the Feb-entry.upon
term,with an noticeterm order of returnable to theruary May

Thewas with. ordercomplied undoubtedlywhich related to the
amended, the defendant wasas so thataction informed offully

and to histhe situation had an If heopportunity protect rights.
andhad notice of the action ashad no noticeoriginally brought

amendments, ease would aof the the differentpresent aspect.
was amendments.The trustee not the hadby Heprejudiced

hadof them he hisnotice before inpositionchanged any
Eaton entitled notice.was not to He could notrespect.

in court,Brown’s action without leave of the andappear
would not be enableleave to himordinarily granted to abate

form,for oraction for other ofthe defective cause a dilatory
Justice thatnature. he should be allowed torequiremight appear

merits,the itsand defend action and aupon thereby prevent
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him;of the funds but itdiversion from would notwrongful
that the action should be dismissed for the ofsolerequire purpose

N.his attachment Martin v. 67 H. 196.priority. Wiggin,giving
The be for the in intrustee should funds his hands thecharged

order of the attachments.

Case discharged.

All concurred.

Coos,
2, 1903.June

Libby Hutchinson,v. Ex'r.

against persona guiltyclaimant the aWhether estate of deceased ofwas
culpable neglect failing bring law,in byto suit within the time limited

justice equity require judgmentand andwhether that he should forhave
him, provided by 37, 191, Statutes,chapterdue asthe amount section Public

questions superior.are of fact to be determined in the court.
(P. S., 191, 37) providing adjudicationstatute e. s.The for the of claims

person.against a prosecutedthe estate of deceased which were not within
by applicablelimitedthe time law is to claims which accrued after the

expiration statutory period againstof the for suit an executor or adminis-
trator.

possession conveyance,attends a warrantyWhen the covenants of and for
enjoyment land,quiet run party dispossessed bywith the and the a

superior proper persontitle is the bringto an action for their breach.
exceptiongeneral damages presentsA to an questionaward of no for deter-
by suprememination the court.

Petition, 27,'under section 191,chapter Public Statutes.
«L,Trial before atYoung, the term, 1902,November of the

court.superior
1891,5, Hutchinson,H.TimothyAugust the defendant’s tes-

tator, deed toconveyed by warranty Marble aHenry tract of land
“Gorham,insituate theby following description: aBeing part

Gorham,inLot No. 164 saidof at a red oakcommencing ontree
river,the of thebank Androscoggin fromrunning thence south

hill;cent west to a mound orsixty per thence around the east
hill,side of said to the roadup from Gorhamleading to Shel-

burne to a stake and stones—said road now known as Main
street; thence theeasterly line ofalong said road or Main street

river;to the bank of Peabody thence down said river to the
river; thence saidAndroscoggin up river toAndroscoggin the


