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him;of the funds but itdiversion from would notwrongful
that the action should be dismissed for the ofsolerequire purpose

N.his attachment Martin v. 67 H. 196.priority. Wiggin,giving
The be for the in intrustee should funds his hands thecharged

order of the attachments.

Case discharged.

All concurred.

Coos,
2, 1903.June

Libby Hutchinson,v. Ex'r.

against persona guiltyclaimant the aWhether estate of deceased ofwas
culpable neglect failing bring law,in byto suit within the time limited

justice equity require judgmentand andwhether that he should forhave
him, provided by 37, 191, Statutes,chapterdue asthe amount section Public

questions superior.are of fact to be determined in the court.
(P. S., 191, 37) providing adjudicationstatute e. s.The for the of claims

person.against a prosecutedthe estate of deceased which were not within
by applicablelimitedthe time law is to claims which accrued after the

expiration statutory period againstof the for suit an executor or adminis-
trator.

possession conveyance,attends a warrantyWhen the covenants of and for
enjoyment land,quiet run party dispossessed bywith the and the a

superior proper persontitle is the bringto an action for their breach.
exceptiongeneral damages presentsA to an questionaward of no for deter-
by suprememination the court.

Petition, 27,'under section 191,chapter Public Statutes.
«L,Trial before atYoung, the term, 1902,November of the

court.superior
1891,5, Hutchinson,H.TimothyAugust the defendant’s tes-

tator, deed toconveyed by warranty Marble aHenry tract of land
“Gorham,insituate theby following description: aBeing part

Gorham,inLot No. 164 saidof at a red oakcommencing ontree
river,the of thebank Androscoggin fromrunning thence south

hill;cent west to a mound orsixty per thence around the east
hill,side of said to the roadup from Gorhamleading to Shel-

burne to a stake and stones—said road now known as Main
street; thence theeasterly line ofalong said road or Main street

river;to the bank of Peabody thence down said river to the
river; thence saidAndroscoggin up river toAndroscoggin the
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bounds, the lots sold and deeded thebymentioned exceptingfirst
Hutchinson from said premises.”late Timothy

1892,BO, deed an undi-Marble conveyed by warrantyJanuary
12,andto the Novemberthe same plaintiff,half of premisesvided

half,him in each case with sub-1895, to the remainingconveyed
with notthe sundry exceptionsdescription,stantially foregoing

1894,In 1898 and and of theto the case. by judgmentmaterial
399,N. theHitchcock v. 70 H.in the action lobby, plaintiffcourt

L. ten theDawn Hitchcock of about acres ofwas dispossessed by
andin the between the Andros-Peabodysituated anglepremises

inrivers, that suit that Hutchinson’sit establishedbeingcoggin
river,thedid not extend to but wasPeabodyat thistitle point

the riveran line someAndroscogginbounded by strikingagreed
river. Whenmouth of thedistance west of the Peabody Timothy

Marble,to bothmade the understoodH. Hutchinson conveyance
all the land south of the channel of theHutchinson ownedthat

river,of the channel of the andand west PeabodyAndroscoggin
inincluded thethat it was conveyance.

1, 1891,H. died andHutchinson theSeptemberTimothy
1as his executor October of the samedefendant qualified year.

in of the whenHutchinson was hepremisespossession conveyed
Marble, andMarble entered into retainedto and untilpossession

to the No claim for this breach ofhis cove-conveyance plaintiff.
1900,defendant until inpresentednant was ever to the some time

that the claimant bebut and torequirejustice equity permitted
He is not withmaintain this action. culpablechargeable neglect

in action at law within the timenot an limited thebringing by
statute, inand the defendant has sufficient estate his hands to

in this action.meet the judgment
The defendant offered to show several witnesses that thereby

aare indications on the of former channel ofground Peabody
line. Hitchcocknear the v. 70 N. H. 399.river I/ibby,agreed

excluded,The evidence towas It wassubject exception. agreed
thereto,1891,inthat and for the channel ofmany prioryears

river where it is now. landwas The- ofPeabody substantially
is a ofwhich the was Lot No. 165 indispossessedplaintiff part

164,andthe town of Gorham. This lot Lot No. with aabout
acres on the north side of thethousand riverAndroscoggin

them, $10,000.to were to Marbleconveyed fordirectly opposite
is a fall in river of about ten feet atThere the this and the landplace,

from which the was evicted was essential to the beneficialplaintiff
testified,use of this The and the evidencewater-power. plaintiff

was that this constituted one half theundisputed, water-power
$10,000.value of the lands for The court awardedpurchased

$957him as and he excepted.damages,
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with,se, whom ChamberlinJesse F. were Rich.Libby,pro

R. Fvans and Hutchinson Hutchinson Massachu-(ofAlfred
for the defendant.setts),

Parsons, J.C. “Whenever one has a claimany theagainst
which has not beenof a deceased withinprosecutedestate person

law, court,he to the at atime limited by may apply supremethe
facts;term, forth all ifthe and the courttrial by petition setting

it,that andof and that thejustice equity requirebe opinionshall
with innot notculpableis chargeable neglectclaimant bringing

law,the time limited himbywithin they mayhis suit give judg­
S., 191,him.” P. c. s.the amount due 27.for Whetherment'

that theand should haveequity require plaintiff judgmentjustice
him, anddue whether he is or not withfor the amount chargeable

in not withinhis suit the time limitedneglect bringingculpable
law, of fact whichare have been determined thequestions byby

in favor of the and which arecourt notplaintiff, subjectsuperior
Webster, 247;v. Nhere. 58 H. v.revision Webster Pageto

507; Holt,Whidden, N. H. Powers v. 62 N. H. 625.59 The
thatfirst is the case is not within theposition purviewdefendant’s

reason is that statuteThe the is intendedof the statute. assigned
for claims which havefurnish a been suedremedy only mightto

statute,the andthe time limited does not furnish abywithin
didwhich not come into existence until afterfor claimsremedy

of the for suit the execu­statutory period againstthe expiration
191, 2,S., 4.c. ss.P.tor.
Talbot, 489,123 Mass. reliedis As a con-v. upon.Spelman

of theof the similar Massachusetts statuteprovisionstruction
174,1861, c. s. the case cited theLaws sustainsfully2),(Mass.
The section under was firstposition.defendant’s consideration

7,1872, c.in s. and1872 was thenhere (Laws prac-adopted 2),
with the Massachusetts statute. Parsons v. Par-identicaltically
419, Talbot,420. The decision insons, N. H. v.67 Spelman

until 1878—six after theannounced enactmentyearswas not.
; that of a fromthe rule the statute anotherhence adoptionhere

an of the to itgivenis also adoption meaning by judi-jurisdiction
Hartnett,Commonwealthin such v. 3jurisdictioncial construction (

The ofhas no the statuteinterpretationapplication.Gray 450)
is, however, tocourt entitled careful consid-Massachusettstheby

the attached to the samein determining meaning languageeration
state, ifthis and founded considerationsof upontheby legislature

Parsons,be of Parsons v.would weight.here greatapplicable
far, however, as the of theN. H. 419. So purpose legislature67

1861 deducedin is from of statutesprovisionsof Massachusetts



LibbyN. v. Hutchinson. 198II.]

force,in which are not foundof that state then here and conse-
the thewere not within of thecontemplation legislature,quently

aid.reached cannot be of It is thatconclusion theprobable pro-
in each to inwas enacted state a defectremedyvision existing

and with the that the thenunderstanding provisionlegislation
awould become of law.partadopted homogeneous existing

Hence, in state the intended have ofone been limitedremedy may
cured,,ofbecause the ofextent the mischief to benarrowness

in other it itthe be intendedmay plainwhile was to toapply
innot found the other.cases

Statutes, 97,GeneralMassachusetts sections 5 andBy chapter
6, administrators weresuits limited to two after theagainst years

bond, with aof the administration furtherdate for theprovision
of additional time if new assets came theallowance to hands of

administrator after two A. creditorthe ayears. claimhaving
estate,from an butdue whose cause of action did notjustly

within the two could ataccrue time finalyears, before set­any
itof the estate to thetlement courtpresent probate and secure

it,for the retention of funds toan order meet and maintain a suit
a time S.,limited after the claim becamewithin G.payable. Mass.

Talbot,97, 8; 492;s. Dobbins,a. v. Grow v. 124Spelman supra,
But no560. there was forMass. thenprovision collection against

a claimuponan administrator adepending upon contingency
never andwhich which liad nothappen, beforemight happened

to Ames,the court. Amesthe v. 128probateapplication Mass.
1879, 71;e. S.,Laws 186,277. Mass. Mass. P. c. s.See 18. aBut

whose ofcreditor action accrues after theright of twoexpiration
estate,and after the settlement of the and whoseyears claim could

not have been sued the administrator andagainst had not been
allowed,and is a suit within onegiven after thepresented year

accrues,when of actiontime such toright recover the claim against
of kinheirs and next of thethe deceased and the anddevisees

S.,will. 101,his Mass. G. e. 31, 35;under ss.legatees Ames v.
Ames, supra,.

Provisions found for the inbeing prosecution by thefiling pro-
court, estate,at time before settlementanybate of the of claims

after the of the ofaccruing expiration limit twostatutory years,
ofand no the administratorliability as to claimsexisting depend-

a not before theing upon contingency happening estate was set-
tled, to which made,as other had been theprovision matteronly

to which itas the newappears probable wasprovision intended to
the of sued,is case claims which have been butapply might were

not, within Thethe two statuteyears. construed,was therefore
a newnot as bntremedy, as intendedgranting merely to prevent

the bar of the statute to the ofaccording rules Wells v.equity.
J3von. x.xxir.



Libby v. Hutchinson.194 [72

effect,construction, in results fromChild, 333. This12 Allen
was notthat the statute intendedalso held here:the conclusion

Wheeler,Joslin v.one existed.alreadya whereto remedygive
case, from the fact thatIn the assuming,62 N. H. 169. present

hands,in that hasretains funds his the estatestillthe executor
settled, in a rem­would have Massachusettsthenot been plaintiff

court; while if the estate hadin the probateedy by proceedings
him a thesettled, the statute remedy partiesgives againstbeen

Hence the statute would be unnecessarythe estate.now holding
and in the other.in case uselessa oneas remedy

an executorsuit can be maintained againstIn nothis state
him within two fromwas exhibited to yearsthe demandunless

S., 191, 2.P. c. s. Theadministration.ofthe original grant
to under thethis fact recovermust affkmativelyproveplaintiff

McDaniel, 58 N. H. 201. thev.Cloughissue. Althoughgeneral
the has no cause ofsuits is three years, plaintifflimitation of

unless his claim has been pre­the administratoraction against
lim­thediscussion relates tonecessarilywithin two. (Thesented

1899, c. Atime. See Laws limitationin atforce 2.)itation the
therefore,statute, to a acases where hasplaintiffremedialof the

action, the where there isand applying remedy onlyofcause
statute,in ofsuit the strict terms theindelay bringingexcusable

would,Talbot, under the of Newv. provisions Hamp­inas Spelman
state, therefore,Inlaw, of little use. thisthe statuterendershire

it inand has been heldhas been given,broader constructiona
Whidden, inand v. thatPage proceed­v. Webster supra,Webster

to an exhibition of thewas not necessary proveitthereunderings
claim, within two or a demand ofyears, pay­administratorto the

that samethe mistake whichment, preventedthe groundupon
exhibitionof a also thesuit might preventcommencementthe'

not then demandsdue and andpayable,eiaim. Claimstheof
to to theare be exhibiteda requiredcontingency,upondepending

well as those thenas due. Walkerwithin two years,administrator
567,420; Cutter v. N. H. 573.Cheever, N. H. 37Emery,39v.

to claims to the knowledgeof the statute bringbeing“The design
whathe enabled to inso that bemay judgeadministratortheof ” Chadwich, N. H.be settled v. 66estate maythemanner [Ayer

of claimsthat he should be informedis385, it important386),
haveas well as of thatthe estate thosearise againstmaythat

claims, ifevenUnless so presented, contingentaccrued.already
settled, cannotis be herethe prosecutedestatebeforeaccruing

executor, in TheMassachusetts can be.theyalthoughtheagainst
withinclaims two years presentsexhibit contingenttoneglect

to future themthe ofprosecutionthe samehere barrierprecisely
asthe estate the failure commenceof tothe representativeagainst
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suita accrued claims does in Factsupon Massachusetts. which
other;inwould excuse one case would in the thehenceneglect

sued,of claims whichcase could not be but bemustcontingent
are within the intent the to affordof statuteequallypresented,

relief where and and the toby takerequired justice equity, neglect
of remedies is it isnot Asadvantage legal culpable. unnecessary

an orto exhibition demand in a under this stat­prove proceeding
ute, it is immaterial whether one could have been made. isIt
further to nobe observed that is to be foundstatutory provision

a and of ofthe heirs next kin de­remedy against theaffording
ceased, andand the devisees of his will. But it has beenlegatees

a claim couldheld that which not be the admin­prosecuted against
istrator could be the or ofheirs devisees the deceasedagainst

Jefts, 393;v. N. H. 547;70 Russ 49 N. H.v. Perry,(Sawyer
337;Martin, Brooks,46 N. H.Hall v. Probate v. 5 N.H.Judge of

82; Stiles, N.Hutchinson v. 3 H. while the ofexistence404),
such is denied in Ticknor Harris,v. 14remedy against legatees
N. H. 272.

case,In the ofthe cause action apresent arisesplaintiff’s upon
of the inbreach covenants a deed made theby defendant’s testa­

hastor. The defendant in his funds sufficient topossession meet
claim,the which is found to be and due. The ofcause actionjust

was not established until nine after offully the admin­years grant
Theistration. title to an undivided halfplaintiff of theacquired

within two after ofyears administration,the andpremises grant
if his under his deed constituted a claimpossession warranty con­

the of title,future assertion thetingent upon adverse which he
administrator,could have exhibited to the his failure to do so is

not tofound constitute culpable neglect sustainedfinding by—a
bill, denied,of thethe which is not that heallegation had no

theof adverse title until afterward.knowledge As to thelong
of theremainder the hispremises, plaintiff acquired title four

of administration,after the and hadgrant neveryears claimany
hewhich could have within thepresented It isstatutory period.

inthat thesuch case ofsuggested question can­culpable neglect
Talbot,not arise. v. ifBut absence ofSpelman supra,. culpable

found, be,to a suit can be itneglect bring as must fromplainly
Child,faultless of the existence of aignorance claim v. 12(Wells

333, 336; 121,Allen BankWaltham v. 8 AllenWright, 122),
such would to beseem wellfinding the non­equally supported by

ofexistence the claim. The of thepractical advantage defeating
here, and him to a the same fundsplaintiff putting pursuit afterof

entitled,them toa distribution of the does not seemparties obvi­
Harris,It beous. under v. 14may questioned, Ticknor N. H.

2,27­ whether the has not,such a Ifplaintiff he has itremedy.
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would, that the fund should tobe clear that be usedrequiresjustice
claim,his rather as a somethan conferredjust gift uponliquidate

short, a claim theIn the validother. plaintiff having against
executor, it is andin the hands of the entirely equitableestate

estate,inthe and interested theboth to otherplaintiff partiesjust,
Itmatter should now be settled. seems probable,that the though

case, inis this that the statuteconclusion not tothe necessary
1872,when the in was intendedbyadopted legislaturequestion,

inof under theto release the loar the statutenot merely practice
into a new whereafford eases noremedy remedychancery,'but

existed, whenever broad of andequitythen upon grounds justice,
in the court should be ofthis opinionas understood jurisdiction,

Holt,v. 62 N. H.therefor. Powerswas occasion Comparethere
Child, This625, 627, and v. 12 Allen 333. view is sup-Wells

of the in the Public Statutesthe actionby legislatureported
(c. within191, where cases this section are expresslys. falling4),

from the three bar.yearsexcluded
is criticiseintended and not to ornecessary disputeIt is not

court,of whose constructionthe Massachusettsthe conclusion
in Publicin v. Talbot has been followed theannounced Spelman

toStatutes, in are madewhere the provisions question expressly
9,S., 136,c. 10.Mass. P. ss.two limitation.yearsthetoapply

conflict between the whichis. there principles byanyNeither
in case and inresults are reached tinsconflicting Spel-apparently

In fundamentalboth states the purposeman v. Talbot. legislative
intent to anThe was equitable remedysame. providewas the

failed. Claims after two yearsremedy accruingwhere the legal
Massachusetts,inthe becauseremedywithin equitableare not

limitation,the but benot barred twoby years may pre-arethey
atcourt time before the estate is settled.anyin the probatesented

bar,are within the and hencesuch claims two yearsIn this state
the The merelycasesequitable remedy.are included .within

the that usedof fact the sameillustration languageafford an
tohave beeu intendedcircumstances may plainlydifferentunder

Green, N. H.different Kendall v. 67entirely meanings.convey
557, 562, 563.

contention, ofthatnext the isThe defendant’s plaintiff guilty
in his claim with the ofnot filing judge probate,neglectculpable

thatthirdconsidered. The defendant’s position,beenhas already
in the tothe deed of his testatorno breach of warrantythere was

v.in Hitchcockthe that it was decidedMarble, groundupon
399, tothe in the deed MarbleN. H. that description70libby,

in areas concernedso far the questionpremisesLibby (which
did notas in the Hutchinson todeedwas the same Marble)

river,line and the hardlyland between isthe the agreedinclude
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of consideration. inserious The that case wasdeserving question
covered,not what the but whether Hutchinson owneddescription

the to the whichland river his deedPeabodyeasterly purported
to It did not that the claimedconvey. appear parties under

owner,a common and the title of the in that suit wasplaintiff
not theaffected erroneous in defendant’sby descriptions chain

itof title. In that was determined thatsuit Hutchinson’s east-
river,line was an west of theline anderly agreed Peabody

the defendant was defeated because his did not ownLibby grantor
to the river —not because the in his deed didPeabody description

himnot there. The theof as to whatcarry partiesunderstanding
inwas included deed not bethe material its construc-may upon

tion; river,but the location of the to which thePeabody terms of
extended, 1891,the inwas and forconveyance yearsmany prior

thereto, where is now.it Evidence of thatindications many
a former channel of the river was whereyears the lineago agreed

be,was found beto material the whethermight theupon question
line thewith true line and as anagreed corresponded explanation

of the line meant the inriverby Peabody made atconveyances
time;that but such evidence was immaterial the ofquestionupon

1891,what line was meant the in as toby river whichPeabody
there was no dispute.

The defendant further claims that the the ofplaintiff, grantee
theHutchinson’s was not ato suit forgrantee, proper party bring

breach the covenants in theof Hutchinson deed. The covenants
broken, all, made,of and to areseisin if at when andright convey

do run with the land.not When attends thepossession convey­
ance, the of andcovenants forwarranty quiet enjoyment

land,run with the and the aparty dispossessed by superior
covenants,title theis toperson suit theproper bring upon

as to which there is no cause of action until there ais
Stevens, 28; Bedell,breach. 11 N. H.v. LoomisHaynes v. 11

74; Merrill, 75;N. H. v.Moore 17 N. H. Russ v. 49Perry,
547; Brown, 370,N. H. v.Chandler 59 N. H. 372. The case

finds that ivas inHutchinson of the when hepossession premises
e.,the deed inmade was in andquestion (i. seised thatfact),

deeds,the intoMarble and went under theirplaintiff possession
and the retained such untilplaintiff he waspossession dispossessed

Hitchcock. Such was theby possession sufficient to enable plain­
tiff to sue the covenant of The defendant claimsupon warranty.

so,this is not warranted the If thefinding by pleadings. plead­
can be corrected. The answer admits that the testatorings was

not or ofseised the thepossessed but of thepremises; allegation
bill to which this admission is to be issupposed responsive merely

owner,that the testator was not the and was not seised therof
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in his own in There is no thatfee thesimple.right allegation
in inwas nottestator fact. The defendant’spossession—seised

are overruled.exceptions
The court awarded the as and the$957plaintiff plain-damages,

tiff The to the verdict raises noexcepted. general exception
Itwhich can be determined here. does not thatquestion appear

the court to make law as towas of therequested any ruling
inassessment of or to his of facts relationreport findingdamages,

204, 9,S., 10, thatthereto c. ss. or motion was made(P. 11), any
to set the verdict aside as the law or the evidence. Ifagainst

here,motion can made the facts are tosuch be insufficient deter-
inmine it. The facts the ques-only appearing premises—that

tion are of land on of thethe both sides riverpart Androscoggin
Marble, $10,000,the for and thatbypurchased plaintiff’s grant,or,

land from evicted tothe which the was was essential theplaintiff
of a on the and the evi-use undisputedwater-power premises,

one half in ofdence that the constituted value landswater-power
$10,000for the landsnot establish value of the ofpurchased —do

$5,000, ifwhich the was evicted be even it should beplaintiff to
that sum. It to befound that the was worth is pre-water-power

the land the side of the river and thesumed flow-upon opposite
the If allwere essential to the use ofalsoage water-power.

the should found of thewater betogether constituting privilege
claimed, it is clear each the the wholevalue of parts' upmaking

stands,in value the As the case thecannot whole.equal plain-
The nottiff’s must be overruled. dopartiesexception disagree

the rule no occasionforas to of and the case itsdamages, presents
consideration.

overruled.Exceptions

Bingham, J., did not sit: the others concurred.

Strafford,
30, 1903.June

Fernald,Roberts, Trustee, v. Adm'r.

bankruptcyby fora trustee inin a state court thebroughtan actionIn
property, ofother than the records therecovery evidencethe debtor’sof

prove petitioningtheto that claims of credi-inadmissibleiscourtfederal
adjudication bankruptcy.an ofin amount to warrantinsufficienttors were

pendencyaction, hadthe no notice of the ofthat defendantevidencesuchIn
appear inname did the list ofproceeding, and his notbankruptcy thatthe

properlytherein, excluded.immaterial andisflledcreditors


