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six,inclause subdivisionthe which relates tomodifying simply
a withinthe erection of twelve and not to thebuilding years

of a lot located within thedonation limitsprescribed whichupon
Inthe was to be erected. the absence of thebuilding modifying

clause, it would seem that the erection of a suitablegratuitous
within the twelve would have anbeen essentialbuilding years

Willson, 241, 242,the Foster v. 68of condition. N. H. 243.part

Case discharged.
All concurred.

Hillsborough,
30, 1903.June

v. a.Gerrish Whitfield &

sawmill,negligence locating operatinginIn and a steaman action for
dwelling-house fire,whereby plaintiff’s destroyed bythe was evidence

sparks might pointtending that be carried such a mill ato show from to
question partbuildings plaintiff’s case,inthan the is amore distant of the

required by resting.of he is rule of court tothe whole which submit before
action, judgment establishinga andIn such verdict fault onfreedom from

part by operated bindingthe defendant the millthe of whom was are and
plaintiff par-as the and otherconclusive between defendants of record who

trial,ticipated in and inthe awhose favor nonsuit was ordered at the close
plaintiff’sthe evidence.of

requires plaintiffjustice that a who has rested hisWhether case shall there-
permitted strictly rebutting, ques-to introduce evidenceafter be not ais

by trialto be determined the court.tion

Case, infor and a"negligence locating steamoperating portable
sawmill, thewhereby plaintiff’s anddwelling-house wereproperty

fire. Trialby by jury. Transferred fromdestroyed the Septem-
1902,term, Stone,of the court J.superior byber

was located 430The feet fromproperty destroyed the mill.
Patch, Fletcher, Brooks,defendants andThe as hadpartners,

lumber,the certainof lots of andplaintiff let thebought sawing
Whitfield,other defendantto the who was not a at apartner,

thousand feet.per Whitfieldstipulated price owned and ope-
mill; but Patch selectedrated the the mill,location for the and

for thethe rental where it wasgroundpaid placed.
the witnessesOne of testifiedplaintiff’s upon cross-examination

he had never known fromthat woodsparks to bepine carried over
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witness,as tohundred feet so set fire. The same whoone any
Whitfield,of the defendant testified toa the samewas brother

examination,direct as a witness for the defendants.effect upon
rebuttal,offered the that such a millEvidence by plaintiff upon
andhad thrown live cinders from five toas Whitfield’s sparks

feet, excluded ashundred was not and thesix rebutting, plaintiff
excepted.

Patch,of the theAt the close evidence defendantsplaintiff’s
Eletcher, them,and Brooks moved for a nonsuit as to theupon

anthat the evidence Whitfield wasground upon independent
contractor, of,and that the if was thenegligence complained any,

Theof Whitfield. motion was to thegranted, subjectnegligence
There was a verdict for the defendantplaintiff’s exception.

Whitfield.

Lucier,F. Jackson and for theGeorge Doyle plaintiff.if

Brown, Warren,Jones for the defendants.if

Parsons, J.C. The only the verdictexception bearing upon
found the in favor of the defendant Whitfieldby jury is that taken

exclusion,the to theby as not ofplaintiff evidencerebutting,
offered her after the close of the defendant’sby case. This evi­
dence tended to show that fire be communicated from suchmight

milla as the defendant Whitfield’s to situated at nobuildings
therefore,distance than the and ifgreater plaintiff’s, otherwise

had some to sustain thecompetent, tendency claimplaintiff’s that
fire had been so communicated in this instance. Such evidence

case,was of the the ofpart plaintiff’s whole which the rule re­
Court,her to submit beforequired Pule of 50;No.resting. 56

H.N. 589. Whether under the circumstances of the case justice
that the rulerequired should be relaxed in favor,her is not a

law,of and thequestion to the ofexception theruling superior
court for decisionpresents Bates,this court.nothing by v.King

446,57 N. H. 448. The defendant Whitfield is therefore entitled
to judgment.

The verdict and establish that thejudgment to theinjury plain-
tiff—the of her notburning occasionedbuildings by the—was

Whitfield,of the millnegligent operation by whether such negli-
consisted in such a ingence situation,steam-milloperating that or

in the careless conduct of defendants,the Asbusiness. the other
Patch, Fletcher, Brooks,and not had notice of the suitonly and

defend,an to butopportunity were the record andparties upon
did in fact in defence,the the factsparticipate deter-judicially
mined therein are and conclusive as betweenbinding them and
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494;Brackett,Boston Maine R. R. v. 71 N. H.the plaintiff. &
69 N. H. What would be thev. 247. effect of aGregg Company,

alone,the in afor defendant suit Whitfield ofagainstjudgment
Patch, Fletcher, notice,and hadwhich the defendants Brooks no

in a suit them the for the sameby plaintiffsubsequent against neg­
alone, it in­Whitfield is 'not tocharged against necessaryligence

Fowler, 326,­ 627;v. 39 Me. Am.See Dec.quire. Emery —­63
329;14 Y. 1v. N. Freem. s. 179.Castle Noyes, Judg. (4th ed.),

As Whitfield’s was not the cause of thenegligence plaintiff’s
the would orwhether other defendants not be liable forinjury,

inis not material this and there issuch controversy,negligence
no occasion to as to the of the verdict ordered forvalidityinquire

issue,this or to examine intothem anyupon rulings bearing upon
the of suchquestion liability.

265,in L. R. 1The rule Fletcher v. Exeh. whichRylands, upon
relies, is not understood to be the law in thisthe plaintiff jurisdic­

Collins, ;53 N. H. iftion v. but this wereimpression(Brown 442)
result would no different. Atincorrect the be the time complained

inwas and of the land leasedof Whitfield possession occupation
mill If thePatch for the location. landowner’sby duty required

him at his to his own all sub­peril keep upon premises dangerous
him, Whitfield,collected this rested on whostances there by duty

in mill.fire his the of theupon premises operationemployed
law, yerdictview of the the theUnder this of must'have beenjury

the of the fact that the were notfounded upon finding buildings
fire from the mill—a fact to theset on as fatalby fullysparks

a wasmaintenance of the suit as that theplaintiff’s finding injury
the of the mill.not due to operationnegligent

overruled: thejudgmentExceptions for defendants.

All concurred.

Hillsborough,
30, 1903.June

Leighton & a.v. Montreal RailroadConcord && a.
m'ayproviding the board of railroad commissioners author-statute thatThe

highway, purposechange avoidingin location of a for the of ox-ize a the
portioncrossing, empowersimproving grade discontinue thata them to of

way ahighway for the is substitute.which newthe old
byportion highway boarda of a is discontinued the of railroad com-When

pxrrpose improving avoiding grade crossing,of or a anfor themissioners
remedy providedadequate damages x-esulting-allis for the assessment of

159,18, chapterby Public Statutes.sectiontherefrom


