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494;Brackett,Boston Maine R. R. v. 71 N. H.the plaintiff. &
69 N. H. What would be thev. 247. effect of aGregg Company,

alone,the in afor defendant suit Whitfield ofagainstjudgment
Patch, Fletcher, notice,and hadwhich the defendants Brooks no

in a suit them the for the sameby plaintiffsubsequent against neg­
alone, it in­Whitfield is 'not tocharged against necessaryligence

Fowler, 326,­ 627;v. 39 Me. Am.See Dec.quire. Emery —­63
329;14 Y. 1v. N. Freem. s. 179.Castle Noyes, Judg. (4th ed.),

As Whitfield’s was not the cause of thenegligence plaintiff’s
the would orwhether other defendants not be liable forinjury,

inis not material this and there issuch controversy,negligence
no occasion to as to the of the verdict ordered forvalidityinquire

issue,this or to examine intothem anyupon rulings bearing upon
the of suchquestion liability.

265,in L. R. 1The rule Fletcher v. Exeh. whichRylands, upon
relies, is not understood to be the law in thisthe plaintiff jurisdic­

Collins, ;53 N. H. iftion v. but this wereimpression(Brown 442)
result would no different. Atincorrect the be the time complained

inwas and of the land leasedof Whitfield possession occupation
mill If thePatch for the location. landowner’sby duty required

him at his to his own all sub­peril keep upon premises dangerous
him, Whitfield,collected this rested on whostances there by duty

in mill.fire his the of theupon premises operationemployed
law, yerdictview of the the theUnder this of must'have beenjury

the of the fact that the were notfounded upon finding buildings
fire from the mill—a fact to theset on as fatalby fullysparks

a wasmaintenance of the suit as that theplaintiff’s finding injury
the of the mill.not due to operationnegligent

overruled: thejudgmentExceptions for defendants.

All concurred.

Hillsborough,
30, 1903.June

Leighton & a.v. Montreal RailroadConcord && a.
m'ayproviding the board of railroad commissioners author-statute thatThe

highway, purposechange avoidingin location of a for the of ox-ize a the
portioncrossing, empowersimproving grade discontinue thata them to of

way ahighway for the is substitute.which newthe old
byportion highway boarda of a is discontinued the of railroad com-When

pxrrpose improving avoiding grade crossing,of or a anfor themissioners
remedy providedadequate damages x-esulting-allis for the assessment of

159,18, chapterby Public Statutes.sectiontherefrom
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authority lay high-The hoard of railroad commissioners have no to aout new
way purpose affordingthefor of more convenient to aaccess railroad
station.

awarded, althoughThe not awrit of certiorari is ofreview the record shows
proceedings, partyin seeking-ifthat there was a defect the the redress has

ampleremedyanother that is and convenient.

Petition, a certiorari.for writ of Facts and caseagreed,
term, 1903, oftransferred from the the courtMay superior by

Pike, J.
Railroad,&the of the Concord Montreal theUpon petition

of railroad authorizedboard commissioners the tocorporation
Goffstown,the a a inlocation of ofportion wherechange highway

a railroad,it was crossed at branch of thegrade by corporation’s
for the of the The consistedpurpose avoiding crossing. change

1,500 inin about feet of the olddiscontinuing length highway,
it old,for a new located of thesubstituting highway southerly

and a railroad.over the The &Concord Montrealhaving bridge
Railroad have filed a forlocation the new of theportion highway,,

statute,in accordance with the of the andrequirements have taken
to have the assessed for the landsteps damages taken. Leighton

anhas taken to the court from theappeal award ofsuperior
to him the railroad selectmen,commissioners anddamages by

and that the which have accrued to himprays damages theby
his landof and the of thediscontinuance oldtaking highway may

abe Hisassessed thatby jury. petition alleges the ofportion
the discontinued land owned himhighway passed through by
and in close to his andproximity furnisheddwelling-house, the

means of to andonly access the house appurtenant buildings.
The to the board ofcorporation’s petition railroad commission-

ers, for to make theauthority change, otheralleged, among things,
“that for the of access theto new topurpose stationaffording be

erected at the of its Manchester & Northjunction Weare branch
branch,with its Manchester & Milford it is and for thenecessary

”tointerest out a new from thepublic lay highway con-highway
in the in atemplated direction landchange, to ofnortherly the

aon routecorporation, described. The board didparticularly not
to out this thatattempt butlay highway upon thepetition; cor-

afiledporation for thesubsequently supplemental petition pur-
and the board were about topose, its whengrant furtherprayer

action was the determination of theirsuspended pending inpower
the premises.

TuttleTaggart, Burroughs, for the¿- plaintiffs.

defendants,John M. Mitchell Jones,and Edwin E. for the
voi,. 15i.xxii.
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commissioners,Chase, railroad upon“The board of peti-J.
railroad, .a afterof notice andthe hearing,proprietorstion of

theof a railroad tothe change. . authorize proprietorsmay
the oror other for ofway purpose avoidingalocation of highway

railroad,the ofthe orby enablinga ofcrossing highwayimproving
railroad;the andconstruct the proprietors,them to properly

S., 159,authorized, e.make such P.may changes.”sowhenever
was únder thisunder consideration made13, The14. changess.

thethat action of the board of railroadThe allegeplaintiffsstatute.
the tobecause board had not powerwas (1)illegalcommissioners

; ifa had suchof theythe discontinuance highway (2)'authorize
the sufferedexercised upon assessing damagesit can be onlypower,

land the discontinuedof upon highway;owners borderingtheby
out a Thenot to lay positionhad highway.they- power:and (3)

not toauthorize the board assessif the statute doesthattakenis
from the of thediscontinuanceresulting highwaythe damages

location,of the statute is unconstitutional.in the changeinvolved
not, terms, thein boardexpress empowerstatute doesThe(1)

discontinue, or theto authorize discon­commissionersrailroadof
a in thethe effect ofbut necessary changeaof highway;tinuance

of the thatthe discontinuance occu­a is portionof highwaylocation
therefor of theand the substitution portionlocationoldthepied

If the old were not dis­new location. portiontheoccupiesthat
location;ofcontinued, be no the changewould changethere

a ofthe of new piece highway, leavingcreationbe simplywould
with its objectionable grade crossing.in existenceold piecethe

withoutwould be increasedburdenscorporation’srailroadThe
A in theto travel.of public changethe cause dangerremoving

to of thethe meaninga according ordinaryof highway,location
the from to another.term, of one placea highwayremovalis

removal, does not in its formerexistthe highway place.theAfter
to discontinuehas conferred general authorityThe legislature

towns, court, court to-or the or towns and theuponhighways
does not the ofS., but this deprivec. legislature72),(P.gether

inor tribunalsother bodiesuponthe authorityconfertopower
14, 159, Publicfit. Sectioncases, if seethey chapterspecial

board commis-the of railroadStatutes, the,authority uponconfers
the the discontinu-which requiresin public goodin casessioners

and the substitution a newof a of por-highwaya portionance of
area Such casestion, or improve grade crossing.avoidto

the thefrom ofoperation provisionsgeneralexceptedimpliedly
2. The reason for the is7 exception appar-in chaptercontained

to in theconflict or confusionbe .liabilitywouldThereent.
the location of ora highway,matter of changingtheifresults

location,a left one tribunalnew were touponof deciding'rather
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of railroad and the matter ofboard discon-commissioners),(the
old thethe highway containing objectionabletinuing crossing

court,town,or tribunal orleft to another the orbodywere (the
would be that inboth). There the viewdangergreat object

indefeated instances ifwould be the were thusmany authority
The board of railroad commissionersdivided. can act only upon

S., 159, 13,and after notice and P. c. ss. 14.petition, hearing.
The of entitled to a wellare as inrights parties hearing guarded

as are under the oftheythis 72. Par-respect provisions chapter
sent,no tohave reason because are tocomplain theyties this board

ofa instead some other tribunal.for That is ahearing matter
havewhich the control.completeover legislature

inmade theIs statutes for theprovision assessment of the(2)
the ownerssuffered of landby the dis­damages bordering upon

of A ofcontinued review theportion highway? onlegislation
will throw onthe some this Soonsubject light question. after

built,railroads were townsthe first were toempowered require
to securerailroad corporations highway by overcrossings bridges

railroad, on theor sides of thetheir and ifgates thehighway;
was not with withincomplied six months afterrequirement

notice, the townthe selectmen of were directed to cause the rails
to be removed from the and the was nothighway, corporation

run andallowed to itcars across for theengines time being.
142,1841, 612; S., 4, Later,o. 11. e. ss.Laws 5. corporations

the of town,were fromright the action of agranted appeal and
also the themselves to the court forright petition toauthority

orerect at whenbridges gates deemedcrossings they it necessary
;for the and if additional landpublic safety was for thenecessary

were toempowered take it.purpose, they Provision was made
for the sufferedassessing by individuals thedamages by oftaking

land, or the erectiontheir of the or 1846,Lawsbridges gates.
1847,<t.335. In a of action to recoverright reasonable damages
towas who suffered inconveniencegiven persons or toinjury

antheir lands or oralteration obstructionby of arights highway,
or made aturnpike, private w7ay, railroadbridge, by corporation

over, under,in the construction of its railroad or suchnear high­
etc., or a continuance of such alterationby or forway, obstruction

inafter notice of itssixty existence. Butdays writing a corpora­
was authorized totion causing damage to the roadapply commis­

of withinsioners the the to acounty, sixty outdays, lay substi­
etc.,fox such andtute werehighway, they afterempowered,

and to it outnotice andhearing, lay assess inas ordin­damages
cases; ifand theary highway built thecorporation substitute

in the manner and within the timehighway theprescribed by
commissioners, and otherwise with thecomplied requirements of
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it.statute, could maintained Lawsno action be againstthe
Railroad,; 24 N. H. 114. the1847, v. enact­c. 486 Clark Upon
Statutes, these were andGeneral statutes revisedment of the

in some theparticulars. changesmaterially Amongchanged
tothe transfer of the the sides of thebe noted gatesthere may

of arailroad, and for failure topenalty complythe substitution
in the an withof interferenceplacewith the town’s requirement,

and its but the methods to beoperation, employedthe railroad
S., e.were not G. 147. Theenlarged.for crossingsimproving

Laws are with thosethe General identicalof 161)(c.provisions
1885, aIn new and remedyStatutes. importantof the General

“It was that afor safer.crossings providedwas created making
a oralter the course of othermay highwayrailroad corporation
of the same itsbyof the crossingfor the facilitatingway purpose

withoutroad, its road to at the side thereofof passor permitting
of railroad com­the written consent theobtaininguponcrossing,

inmissioners, shall not until allbut consent be given partiessuch
1885,heard.”notified and Lawsshall have been dulyinterest

98, into thewas the first introduction generals. 8. Thisc.
offor the of the locationof changean express provisionstatutes

exceptof railroadfor the purpose improving crossings,a highway
orwere claimed for construct­which alteringin in damagescases

1891, aninthe revision of the statutesUponhighways.ing
of thesemade to consolidate suchto have beenappearsattempt

a sections that would coverretained into fewas wereprovisions
seen, thebeen statutes coveredAs has priorwholethe ground.

rail­in Avhich town aThose a requiredcases:the (1)following
it andthe orto bridge protect by gates,crossingroad corporation

or the of theit to raise lowerwas necessary gradein sodoing
motion,ofin which the its ownthose corporation,highway; (2)

ofthis; in claimedthose which weredo damagestowished (3)
ina whichorfor highway,altering obstructingthe corporation

circumstances,under obtaincertainmight,the corporationcases
itselfa the and relievesubstitute for highwaytoleave construct

in tothose which the wishedcorporationandliability;from (4)
thefor the ofof the improvinghighway purposethe coursealter

14, 159, Statutes,Publicand chapterSections 13crossing.
in 1. There is no pro­mentioned subdivisioncasesthecover

3,in for the reasonsubdivisioncases mentionedfor thevision
ano for it. If corporationthere was occasionthatevidently

made fora isor obstruct highway, ample provisionto alterdesires
it; ifso, aifdo the requiresto public goodauthorityobtaining

make an alteration without firstfit to obtainingseescorporation
to thelaw affords remediesadequatethe commonauthority,

ofa method which theby gradeAfter providingparties injured.
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a be or lowered for the ofraised purpose separatinghighway may
railroad,it that of the both the motion of thefrom corpora­upon

15,(ss. 16,aand the of towntion itself upon requirement(s. 13)
in aand a method which a the location ofby change high­17),

or abe made for the ofway purpose avoiding improvingmay
is made section 18 as follows:bycrossing provision(s. 14),

•“ land or in landThe take and hold suchmay rightsproprietors
into them to makeas be enable changes highwaysmay necessary

aas authorized or thisby byrequired chapter filing17],[ss. 13—
railroad;thereof, afor the location oflocation as provided filing

for a ofand the shall have like remedies locationparties change
and for of inthe as such case.” They mayappraisal damages

land, land,intake not if for thebutonly necessary par­rights
in aticular If or the ofpurpose. raising grade highwaylowering

it to the of landis take which the ownernecessary right adjoining
done,has to it and this bebetween thepass highway, may

also,So,none land taken. if it toof his is is necessaryalthough
a and athe location of discontinuechange highway thereby por­

tion of an old the of to havethe ownerhighway, right adjoining
case,the ifold continue be taken. In thishighway may Leigh-­

ton’s in the thediscontinued of wasright portion highway special
and reason of the fact that his land borderedparticular, by upon
it, and from inso differed the of therights public general (Cram

Laconia,v. 71 N H. this could be taken wellas asright41),
land of his laid.over which the substituted is Therehighway

no inwas the location for the sopractical difficulty filing change
that it would thatshow both land which the newupon highway
was to be located and in the discontinued of own­rights highway

ofers land it inwere included thebordering upon taking.
Indeed, the of the substituted todescription highway according

”“the of the statutes for the location of aprovision railroadfiling
S., 158, 3,c. as. with a declaration of the(P. accompanied4),

substitution,to make the wouldpurpose thenecessarily imply
discontinuance of the andold the of thehighway taking rights
of therein. No is made theparties question regarding regularity
or character of the inlocation this case. If landowner wasany

location,dissatisfied with the he was at at time beforeliberty, any
assessed,his were to to the railroaddamages commissionersapply

to have it and were ato makechanged; they empowered change
if S., 159,found that the P.they it. c.public good required

18;' lb., 158,<s*. e. #. 7.
made,The location been the were entitled tohaving parties

like remedies for the inof as the ofcase theappraisal damages
S., 159,location P.of a railroad. c. s. 18. Here it will be

noticed that the are not limited to those fromdamages resulting
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the land for substituted isof the Thetaking highway. language
all frombroad ko include thedamages resulting changeenough

which Ifto the are entitled. the cannot settleparties corporation
with it to the railroad andthe commissionersmay petitionparties,
have the a board of the com-assessed by jointdamages consisting

and the of the and ulti-missioners selectmen town: maythey
ifa either is thebe assessedmately by jury aggrieved byparty
S., 158,c.P. 9—21. Ifaward the board. ss. these pro-of joint

allnot sufficient to authorize the ofvisions were assessment
a cor-the railroadbyoccasioneddamages changes contemplated,

itbe the of a town to do whatactionrequired byporation might
thefind itself of because of want ofwould incapable doing power

land, land, theor or in forto the necessaryacquire rights privileges
of aThe or the ofraising lowering mightpurpose. grade highway

inin ofsome cases result the discontinuance thepractical highway,
Moreover, afar land is concerned. ofso the voteas'adjoining

,•that can hadis the final action be the railroadtown not corpora-
of railroad a reviewtion to the board commissioners formay apply

“action, the inof the and board make such ordermay respect
thatthe It bethereto as they public good requires.” mayjudge

find a of loca-would that thethey requiredpublic good change
of to the instead oftion the avoid objectionablehighway crossing,

What-the would so order.a or of andlowering grade,raising
is, if the their the cor-within ofscopeever their order authority,

ofwith it or itself to liabilitymust thecomplyporation subject
S., 159,c.not one thousand dollars. P.fined exceedingbeing

ss..l5, 16, It doubted the intended17. cannot be that legislature
all the that nec-railroad would beto corporations authoritygive

intothese effect. If the usedtoessary provisionscarry language
were intentin theambiguous,torespect damages legislative

in Therethewould have controlling ambiguity.weight removing
consideration, thatto bea taken intowould also be presumption,

withthat do notintended to methods conflictadoptthe legislature
the constitution.

that the statute does notIt from these considerationsappears
Thethehave defect alleged by plaintiffs.the constitutional

had loca-to theof railroad commissioners authority changeboard
ofto discontinue aincidentallyof andtion the portionhighway,

of theforold the abolishing grade crossingthe purposehighrvay
in question.

& Railroad's to the boardThe Concord Montreal petition(3)
the toasked board outlay high­railroad commissionersof a.new

station,to a new to be erectedfrom the substitutedway highway
itthat for theis necessary publictheby corporation, alleging

Thethe new newin access to station. highwayinterest affording
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of oldin the location theto be madeno of theis changepart
but an inde-of the iscrossing,for the avoidingpurposehighway

If the olddifferent high-matter for a purpose.designedpendent
be the samewouldthere apparentlycontinued unchanged,way

The board of railroadnewfor a of thepart highway.necessity
out a new underauthorized tocommissioners are not lay highway

the pro-This matter is by generalsuch circumstances. governed
out ofto the highways.visions of the statutes relating laying

S., 67,P. ec. 68.
awarded, a ofreviewThe writ of certiorari is not though(4)

a in thethat there was defectthe of the tribunal showsrecord
thatredress has anotherif the remedyparty seekingproceedings,

405;Tucker, N. H.Petition 27is and convenient.ample of
Clark.,Folsom, 64;46 N. H. v.R. R. v. LoqueBoston Maine&

Berlin, 168,68 N. H.184; Co.v.62 N. H. Grand Trunk R'y
inwere not assessed accordanceIf170. damagesLeighton’s

in thean and convenient remedywith his he has amplerights,
award, it has taken.from which seems he alreadytheappeal

158, haveS., board of railroad commissionersP. c. s. 17. As'the
station,new there isout the to thenot to lay highwayattempted

on account. Theno for a writ of certiorari that prayeroccasion
be denied.of the shouldplaintiffs’ petition

Case discharged.

Bingham, J., did sit: the others concurred.not

Hillsborough,
30, 1903.June

v. Manchester.Clair

legislative creating parka andThe enactment board of street commissioners
• operatecity municipalityfor the of Manchester does not relieve thatto.

liability inadequacyinjuries private rights byfrom for ofto occasioned the
the,officers,highway by knowledgea culvert constructed such if it had of

negligently remedyanddefect failed to it.

Case, for into the stock trade the waterdamage plaintiff’s by
brook,of which was thrown in anback ofCemetery consequence

inculvert the Transferred from theinadequate highway. January
1903,term, Pike, J.,of the court anbysuperior upon agreed

of facts.statement
1892,1, the and Man-aldermen of the ofAugust mayor city

street,laidchester out a known as Hall acrosshighway extending
brook—a natural ofwatercourse. theCemetery By provisions

264, 1893,of aLaws board of street and commis-chapter park


