
235v.Hxtrlbxxtt Brown.N. II.]

Grafton,
30, 1903.June

Trustee,Hurlbutt, v. Brown.

byproperty debtor m not invalidatedan insolventAn of the ofattachment
againstpetition bankruptcy than four monthsfiling in morethe of a him

thereafter.
processon moreproperty is mesneof debtor attachedWhere an insolvent

bankruptcy proceedingsprior oftothan months the commencementfour
periodhim, is notjudgment in suchagainst a the action withinrendered
bankrupt,trustee, by inby although consent of thethe enteredvoidable

therebypreference intended.that afavor of one waswho knew
acquired four monthslien more thana an attachmentWhere creditor has

debtor,againstpetition bankruptcy factfiling in his theof abefore the
property docs not entitleto be on executionthat latter the soldthe suffers

proceeds.bankruptcyin to thethe trustee

Wilder,,of oneCase, the as trustee in bankruptcyby plaintiff
of certain Factsthe defendant the value prope/rty.to recover of

term,found, 1902, of thethe Novemberand case transferred from
court, Pike, J.superioi' by

defendant, tothe the andis son-in-law of prior Septem-Wilder
25, 1899, a at Lebanon.owned and condxxcted businessber drug

Wilder, andsuitOn that date the defendant brought against
ofstock in trade to be attached to secure thecaused his payment

was,him. The writnotes which owedcertain Wilderpromissory
term, 1899. wasentered at the October There no appearance by

defaulted, thewas and entered forWilder. The action judgment
Brown, 26, 1900. Execution was issxiedJanuary uponplaintiff

30, 9, 1900,On athe 1900.January peti-Februaryjudgment,
10, 1900,intion was filed Wilder. Februarybankruptcy against

$2,064.77, ofthe attached was sold on the execution forproperty
$1,995.64 in of andwhich satisfaction the executionwas applied

inwas to the trustee bank-assubsequently paid plaintiff,§69.13
8, 1900, the-Wilder was March andruptcy. bankruptadjxidged

10,andwas 1900.appointed qualified.Aprilplaintiff
25, 1899, and con-Wilder was insolvent before soSeptember

inof histinued down to the filing petition bankruptcy. During-
Bj'ownall of this time and Wilder knew that the latter was.both

the beinsolvent. Wilder suffered tointentionally judgment
in be-defendant’s suit and toentered himself the levyagaixist

of and wasmade thereon. The effect this to enable-judgment levy
the to a of debts thandefendant obtain hisgreater percentage any

of defendant “had reason-other creditors the same class. The a
believe,” knew,into and fact that “it was intendedable clause

” ato himthereby give preference.
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Morrill,Niles for theSargent, plaintiff.‡
Plummer,Jewett for the defendant.

Walker, J. The claims that he is toplaintiff entitled recover
1,nnder section 67f of 1898, which,the act ofbankruptcy July

“contention,farso as it is material to the thatplaintiff’s provides
levies, attachments, liens,all or otherjudgments, obtained through

insolvent,a who islegal proceedings against at timeperson any
within four months to the of a inprior filing petition bankruptcy

him, shall be' deemed null and void in caseagainst he is adjudged
Barker,a 165,In v. 187 itbankrupt.” U. S. was heldMetcalf

that creditors of a ajudgment bybankrupt, commencing judgment
creditor’s action more than four inmonths before the petition

filed,is a lien on the ofbankruptcy acquire theproperty bankrupt
which is act,not rendered void sectionby 67f of the bankruptcy

the the lien was thanthough judgment recovered lessenforcing
four months to the of theprior since thisfiling petition, provision

liens,relates to and not to whichjudgments creating judgments
enforce otherwise valid liens. The courtpre-existing say

“In our the conclusionopinion, to be drawn from this(p. 174):
is that it is the lien created or alanguage theby levy,[s. 67f]

invalidated,attachment, otherwise,or an orjudgment, that is and
that where the lien is obtained more than four themonths toprior

of the it is not not to be nullfiling petition, deemed to beonly
and void on but itsadjudication, is When itvalidity recognized.

months,is obtained within four the is there­property discharged
from, but not otherwise. A or indecree enforcementjudgment

anof otherwise valid lien is not thepre-existing judgment
statute,denounced the which isby confined toplainly judgments

liens.” As the defendant’s attachmentcreating of the debtor’s
was made more thanproperty four months before theregularly
in and as it created a valid lien thereonpetition bankruptcy,

Warren, 509; Jenness,v. 14 N. H.(Kittredge Peck How.v. 7
612; Barker,v. inthe authoritative decision thesupra),Metcalf
latter case the raised renders extended of itupon point discussion
unnecessary.

But the takes the additional that he has madeplaintiff position
“a 60,out case under section where it is athatprovided per-(a)

insolvent,if,son shall be deemed to ahave given preference being
he has or suffered a him-to be enteredprocured judgment against

inself favor of or made a transfer ofany of hisperson, any prop-
and the effect of the enforcement of such or trans-erty, judgment

fer will be to enable of his creditors to aobtainany greater per-
of his debt than other of such creditors of the samecentage any

“”; ifclass and that shall ahaveany bankrupt given prefer-(b)
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a orof afterthewithin lour months before filing petition,ence
and the per-of and before the adjudication,thethe filing petition

it, or histo thereby, agent actingor be benefitedson receiving
itthattherein, had to believe washave reasonable causeshall

be voidable thebya it shallintended tothereby give preference,
its from suchtrustee, or valueand he recover themay property

theseTn to the based upon provisions,answer argumentperson.”
inconsists the debtor’sto that theit is sufficient say preference

him, enforcementa to entered thebesuffering judgment against
for benefit of thewhich result in the theof would appropriation
debtor, which wouldof ofcreditor thespecificjudgment property

case,all in thisheld for the common Butotherwise be creditors.
it claimed constitutedthe of the which isbefore entry judgment,

lien had become athe the defendant’s attachmentpreference,
in bank-valid as thesecurity against subsequent proceedings

creditor, andhad whenThe defendant become a securedruptcy.
“a ofin filed was not creditor thethe was hepetition bankruptcy

” in Then heclass he was when he his suit. wassame brought
creditor, in whichan unsecured as bankruptcyagainst proceedings

have After the expira-been instituted within four months.might
thetion of that and in the of action debt-absence againstperiod,

law, defendant became aor’s estate under the thebankruptcy
The of statute last above quoted,secured creditor. theprovisions

construed, in constructionthus are accord with the controlling
Barker,67-finsection v.given supra.Metcalf

this result.Nor does section 3a actof the changebankrupt(3)
“is there a shall con-It that ofenacted acts bybankruptcy person

insolvent,. .his .sist of suffered whileorhaving permitted,
creditor a andto obtainany legal proceedings,preference through

not live ofat least before a sale or finalhaving dispositiondays
affected vacated orany suchproperty by preference discharged

insuch connection withconstrue this sectionpreference.” To
60, contention,section in wouldwith the beaccordance plaintiff’s

in effect to anhold that a attach-creditor lias acquiredalthough
ment lien months beforeon his debtor’s fourmore thanproperty
the of a in in fact become aand hasfiling petition bankruptcy,

creditor, tosecured the in is thetrustee entitledbankruptcy
toor beits if theproperty the debtor suffersproceeds, property

issold execution. The of such a result appar-upon inconsistency
Blair,ent. As 529:said the in In 108 Fed. Rep.court reby

“ It notis prefer-to reconcile all theeasy concerninglanguage
act,ences and thus drawnliens in the but thebankrupt argument

from 8 and toenoughsections does not to me strongappear60
meet the and 67f.”of sectionlanguage plain implication

(Jase discharged.
All concurred.


