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Merrimack,
7, 1903.Oct.

v.Wilder Concord.

59, 1893,chapter highwaya is not liable to aUnder Laws town traveler who
by falling dug byinjured adjoininga ainto trench across anis sidewalk

landowner, given expressunless it has of in man-been notice the defect the
repair.provided by begunner statute and has not to

Case, term,for 1902,Transferred from the Octobernegligence.
Wallace,court J.of the C. theby state-superior Upon opening

ordered,ment made counsel for the a nonsuit wasby plaintiff sub-
to exception.ject

The material facts stated were as follows: At halfabout past
16, 1901,in the ofsix October the while walk-evening plaintiff
street, Concord,a sidewalk on a inalong legaling Spring highway

her anwithout fault on fell into trench acrosspart, theopen dug
sidewalk, and was In street thereinjured. is aSpring public

with which the house of Franksewer Lassond is connected aby
drain or sewer of Akron There someprivate pipe. troublebeing

drain, Lassond,with the or some inprivate hisperson employ,
from four to six feet of it acrossuncovered the traveled ofpart

a ofthe sidewalk to from one and a half to two adepth and half
feet, fourand about o’clock on the afternoon of the of theday

uncovered,left theaccident trench andunguarded, unlighted.
the defendants toWhether have known andofought remedied

the defect before the accident was controverted the factsupon
stated; considered,but as the notwasquestion these facts are
omitted.

G~.Buxton and David F. forWillis theDudley, plaintiff.

S. Howe,Edmund Cookand Martin for the defendants.

Parsons, J.C. the action is inAlthough stated the record to
“be case for no claim has been madenegligence,” that recovery

could be had under the statuteexcept the ofestablishing liability
totowns travelers theinjured through unsuitable ofcondition the

1893, <?.Laws 59.highway. The considered,only question
therefore, has been whether the facts stated the case withinbring
the statute.

The 75,townsduty imposed by Statutes,upon Publicchapter
enforceable asindictment thereinby toprovided, allkeep high-

within their limits thereon,suitable for theways travel was not
affected the of 1893. Theby legislation at theliability private
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to him of the-for reasona traveler happening bysuit of damages
2,.sections 1 andof the as established byunsuitability highway,

6, Statutes, was the7 Public abolished express repealbychapter
1893, 59, s. 5. InLaws c. case of expresssections.of those

in in manner-the of theinsufficiency anyto town highway,notice
2, 59, 1893,in Laws towns madeweresection chapterprovided

the whichat or toplacefor all accidents happening placesliable
related, notice,to the until should besubsequent repairthe notice

far, thethe statute is an ofexpressionSo legislativecommenced.
towns not heldas matter of to bethat a public policy oughtview

orsuit the defectat the of travelers injured throughliable private
of' thea in case notice toofinsufficiency except expresshighway,

the was a re-the unsafe condition Thisof causing injury.town
5 Ithe of act of Geo.to the early provincial (1719).turn policy

Laws, 1726, 151. of noticeed. The requirement expressProv. ¶.
27,.from ofmanner was omitted the actin a Februaryparticular

1797, not in lawand was contained theed.1786 jp. 313),(Laws,
in 1893.until revived

remedies, was also for aaddition to these madeprovisionIn
Inaction in some cases. the case thepresentof privateright

2, 59, 1893,Laws had not beenchaptersectionrequired bynotice
is, whetherThe therefore not the defectquestionprimarygiven.

inwhich the town the of itsof is one performancecomplained
haveof maintenance to discoveredoughthighwaystatutory duty

is the defect com­before the but whetherinjury,and remedied
a actionis for which of is the statute.byof one right givenplained

defect,from the and thethe easeto traveling publicThe danger
furnished,andhaveit been discovered protectionwhichby might

within Inunless the defect is the statute. othernot materialare
town, is not of founda­words, fault of the however itselfgross,

66 N. 543.an v. H.Gilford,action. Sargentfortion
material of the statute which the reliesplaintiffThe part upon

are liable for to any“Townsis as follows: damages happening
culvert, oror ahis team carriage, traveling upon bridge,person,

andor embankments defective uponrailings,sluiceway, dangerous
obstruction, defect, orreason of insufficiency,anybyany highway,
culvert, or orof such sluiceway,want of repair bridge, dangerous

which itand defective renders unsuitablerailings,embankments
59,1893, c. s.Laws 1. The first sectiontravel thereon.”for the

Statutes,76, for which in athis section isPublic partof chapter
“substitute, Towns are forwas as follows: liable hap-damages
team ahis orto traveling uponany person, carriage,pening

thereon, obstruction, defect,ofor reasonby anybridgehighway
forwant of which renders it unsuitable theor repair,insufficiency,

A the two indicates an intentionofthereon.” comparisontravel
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words,Inlimit of theto thematerially liability imposed. place
■“ thereon,” line,inor the second are substitutedbridgehighway

culvert,words, orthe or embank­“bridge, sluiceway, dangerous
words,ments and Thedefective uponrailings, any highway.”

•“ thea or were introduced intoupon highway bridge,”traveling
69,S.,inat the of the c.statute time General Statutes 1867 (G.

1; S., 57,c.s. It. s. and to used for thebe here“appear pur­1),
of that it was the of this of the law toshowing sectionobjectpose
a to the and theremedy person honestly properly high­give using
or the was towhich town bound maintain andway bridge keep

387,in v. H.suitable Woodman 49 N. 391.repair.” Nottingham,
the new with thethe ofConstruing language judicial exposition

attached to much the of old asso of the statutemeaning language
retained,was it seem followwould to that while under the former

astatute one of the as traveler haveusing any part highway might
action,an under the new no was to inaction onegiven except jured

section,ofwhile so the the enumerated in theusing parts highway
culvert,a or embankment. Ford v.namely, bridge, sluiceway,

Braintree, however,64 Vt. 144. This notis nowquestion, pre­
words,Thesented. was the insertion of theremaining change

culvert,“of such or or embankmentsbridge, sluiceway, dangerous
“words,and defective after the want ofrailings,” repair.”

is,The result of thatthese while the stat­repealedchanges by
obstruction, defect,ute a traveler ofby reason insuffi­injured any

or want of which theciency, rendered unsuitablerepair highway
action,had his no of isaction the new statute unlessbyright given

obstruction, defect,the ofreason theby insuffi­damages happen
culvert,or want of of a orciency, or dan­repair bridge, sluiceway,

andembankments defective which thegerous railings, person
statute,injured was for travel. Under the former na­theusing

ture, cause, or oflocation the was if theobstruction immaterial
unsuitable condition resulted from material cause which theany
town could and which inwere fault for not correct­remedy they

33;Portsmouth, Raybefore the accident. Trust Co. N. H.ing v. 59
Manchester, 59;46 N. H. Haverhill,Johnson 35 N. H. 74.v.v.

The law did not ofconsider the cause the of theunsuitability high­
Keene,but the condition at time. 52 H.way, the v. N.Hardy

370, 378. for a conditionexistedConsequently, liability produced
the carelessness of third obstructions orby parties, causing upon

near the traveled at in the thepath any point uponhighway,
thethat town to of thehave known and obviatedground ought

accident,before the the were nodanger obstructionsalthough part
of the construction maintained the town. Parsons v.highway by
Manchester, 163; Warren, 482;67 N. H. N.Manchester v. 67 H.

10;v.Manchester 60 H.N. H. Plummer v. 59 N.Quimby, Ossipee,
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Lisbon, 174; Westmoreland,55; N.v. 52 H. v. 52DarlingGale
401; Hooksett, 18;N. H.v. 48 Palmer v. Ports­N. H. Bartlett

mouth, 265;N. 356.43 H. Chamberlainv. 43 N. H.Enfield,
The introduced into the statute indicate a tochanges purpose

iflimit in not tothis removeway, entirelyliability arisinggreatly
it; arise offor no can at the otherliability any portion highway

enumerated, and because thethan those not then obstruction ren-
unsuitable, unless the ofders the matter con-highway complained

obstruction, defect, of in aan or wantinsufficiency, repairstitutes
in athe which made of liability.structure defect is Underground

statute, acarelessness of or some privatethe surveyorrepealed
individual, in a lawful in awhile work highway,engaged doing

for thean unsuitable which while workconditionmight produce
liable, not forin the town be liablewas progress althoughmight

Keene, 370,N. H.itself. As in v. 52the act Hardynegligent
was not for the of thethe town liable negligence high-although

a the itin derrick beside con-wassurveyor erectingway highway,
that, the renderedif the unsafe derrick beside thesidered highway

unsuitable, the town be under thewould liable highwayhighway
statute, theif it notice and an to removehad opportunity danger

derrick,the accident. While an fastened erectedinsecurelybefore
culvert,a ren-a for the of repairing mighthighway purposebeside

culvert,at the wouldunsuitable the circumstancesder the highway
exceptional awhich it be said that such derrickunder couldbe

ina the culvert.constituted defect
a sidewalk intheIn the case plaintiff, walking uponpresent

Concord, the thefell a trench across path byinto adjoiningdug
orof the sewer drainprivateforowner purpose repairingthe

the lotfrom to the-the dwelling-house upon adjoiningleading
trench,The andsewer in the street. open unguardedpublic

of theof an unsuitable condition highwaywas evidenceunlighted,
lumber,A a-ofpilethe injury.which caused plaintiff’s earth*

left also tendwood, a similarlyof or benchcarpenter’s mightstick
aIt would be of thedutya of unsuitability.claimto support

totown, if knew or havetheyenforceable indictment oughtby
S., 75,c.obstruction, removed it. P. s. 1.of to haveknown the

ofin the absence thethesuch breach of duty, legislature,For
2, 59, 1893,Lawsfor section chapternotice provided byexpress

exist-unlimited of action formerlyabolished the privatehas right
maintain her action the plaintiff'has toAs been suggested,ing.

thewhich she ascomplainsthat the matter ofmust establish
therendered highwayof her and which she allegescause injury,

defect,obstruction, or want ofunsuitable, insufficiency,was an
in thenamed statute.the structuresof one of highwayrepair

trenchandthe unguarded (whichIt is thatapparent unlighted
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been immediatestated must be found to have thethe factsupon
culvert, a sluice-­a a orwas neithercause of the bridge,injury)

theAkron forthe ofIt that house-drain pipe,isway. suggested
termswithin thethe was is includedof which trench dug,repair

“ for thefact that a trenchThe was dugculvert or sluiceway.”
house-sewer,a or a derrick wasof that improperlylayingpurpose

culvert,a transforma to build would noterected beside highway
culvert sluiceway.trench or unsafe derrick into a orthe uncovered

to beof was intendedThe that the construction complainedfact
bea or woiddused in or culvert sluicewayconstructing repairing

405,H.fact in Owen v. 71 N.as immaterial as was the Derry,
aofof had once formedthat the obstruction then partcomplained ””“ “orof the sluicewayculvert. Whether either terms culvert

to conduits constructedwas understood the includeby legislature
orin for or forthe aqueducts publichighway sanitary drainage,

service, arewhich no the but whichform ofprivate part highway
andlaid in as matter of convenience forthe highway purposes

travel,of be a ofdistinct from the promotion may questionpublic
it;it nowBut is to decideconsiderable difficulty. unnecessary
isfor if it be that the of Akronconceded house-drain pipe

”“ inthe usedincluded within terms culvert or assluiceway
statute, if wasthe and assumed that thereit be that evidence

a founda­some trouble with this drain furnishes sufficientprivate
obstructed, defective,tion it was insuffi­for the inference that

cient, Akron was notor out of such condition of therepair, pipe
the cause whichof the and trenchproximate unlighted unguarded

the condition was due to thecaused 'Thatinjury. wrongful,
of the landowner.actresponsible, Uponintervening adjoining

stated,the it not the offacts could be found that obstruction
the ofhouse-drain caused the unsuitable condition the highway.

Co., 125,Mc­Gill N. H. 130. If an con­v. 70 unsuitableGranite
in thisdition of the structures ofcaused by insufficiencyhighway

statute, is forcharacter is within the terms of the there no ground
the that an of the due toconclusion unsuitable condition highway
other is within of the locationcauses the statute becausemerely

at, near,of orthe obstruction or defect in the oralleged highway
over such a conduit. of suchThe result a constructionpractical
Avould inbe to render towns liable defect thefor any highway

in the the issurface the of where travelportions great­highways
est, theand would ofrestore the provisionsjuactically repealed

inPublic Statutes and a result is forbiddencities Suchvillages.
1893, bethe manifest of the of and cannotby legislationpurpose

createsreached the terms of the section whichexcept by annulling
the when the of the is causedliability only highwayunsuitability

in the named therein.by constructionsinsufficiency particular
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This view is such cases as have referred to thesupported by
272,In v. 68 N. H. the holes inBoyd Derry, the side­question.

walk, made,of which was were caused the ofcomplaint by sifting
culvert;and between the stonessand of the andgravel covering

ait was held that this evidence would be inwarrantedupon jury
defect,that the reason of theinjury insuffi­finding happened by

culvert,or want of of a within the ofciency, repair themeaning
Dover, 403,In 68 H.statute. Gale v. N. the was causedinjury

below,a defect in the anof into the drainby covering opening
culvert;and which was therefore a of the inwhile Owenpart v.

405, a71 N. H. for leave to file a claim forDerry, petition injury
a wasfrom defective dismissed because thehighway plaintiff

defect,failed to as the cause of the injury anyallege insufficiency,
want ofor of the culvert near which the wasrepair injury

received.
It theis also claimed that unsuitable condition of the highway

“inwas due to an embankments andinsufficiency dangerous”defective that the trench to uncover therailings; meaning dug
Akron constituted the sidewalk an embankmentpipe remaining

to travelers unless a rail. This clause ofdangerous byguarded
the act is criticised as incorrect. it togrammatically Assuming

”so, the not doubtful. It ifbe is be the word “withmaymeaning
“ “and,” ifwere substituted for or the clause read dangerous

railed,”embankments the woulddefectively betterlanguage satisfy
taste;a critical but the would not be altered. Themeaning

reference is to an embankment because raised abovedangerous
surface, be, not,the which could but isadjoining danger guarded

a suitable The embankment andagainst by railing. dangerous
defective or constitute the defect.totally togetherrailing wanting

405,Owen 71 N. H. 406. Anv. embankment isDerry, defined
“ mound, bank, dike,as a or earthwork raised for asany purpose,

canal, road,.. . a or ato overrailway Cent.carry valley.” t
concerned,Diet. But so far as the to travel isdanger highway

it cannot matter whether the raised condition theabove adjoining
soil is the or theroadway soilproduced by filling digging away

A road side anthe of excavation abeadjoining. along may
embankment within the statute. That the raised con­dangerous

in,dition was rather thanproduced by digging away by filling
not claimbe sufficient answer to the that the structure somay

an intended theis embankment as statute.byproduced “Any
town which to make new or inalterationsanyneglects highway

therein, altered,laid out ...an as or orexisting highway
into cause a embankment or suchcausewaydangerous highway

railed,to be or otherwise to such insecurely keep any highway
thereon, shall be finedsuitable for the travel for suchgood repair
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75,S., e. to securelyP. s. 1. The specific obligationneglect.”
lawa of the statuteembankment has beena partrail dangerous

of53, The statute(e.of 1842 s.the Revised Statutes 1).since
cited,in of the statute imposingmust have been made view1893

townsofunder the of a fine. The liabilitythe obligation penalty
absolute, aretheir Theyis created bynot but only negligence.is

unlessunder either statutefor an unrailed embankmentnot liable
to make theto been railedone which haveit is ought reasonably

in is whetherthe such casessafe. Therefore questionhighway
reason-ofof the unsuitable condition thefor the highwayrepair

the erection ofa Ifmen would or not have erectedable railing.
menthe reasonablea is not required,railing repair reasonably —if

done than erect a securewould have else railing,something —it
thethe cause ofbe found that the want of the iscannot railing

would havenot aThe is whetherquestion railinginjury.
accident, butthe safe and therendered preventedhighway

was required.is whether of that character reasonablyrepair
defect, of fact.of a a is aWhether the absence is questionrailing

correc-62 N. H. 535. Whether aKnowltonv. properPittsfield,
involvesthe unsuitable condition of the reasonablytion of highway

Buta of fact. neitherthe erection of is also a questionrailing,
to the without evidence.is be determined byquestion jury

was leftIn -this an the sidewalkcase trench acrossopen
this evidence it couldand properlyunguarded unlighted. Upon

the work or of the house-be found that of reconstruction repair
was excavation madedrain conducted. Similarly, anynegligently

ofin the and left would be evidenceunprotected negli-highway
in the work. The safe conduct of such requiresenterprisesgence

the infor while the work is butprotection public progress;
town of towhether the is bound under its repairduty highway

character, a differentfence of this isagainst temporary dangers
If the town the ofwere indicted because of existencequestion.

sidewalk, fined,the trench the and theuncovered across expen-
diture of the fine an the court to theby by putagent appointed

75,S.,in e. s. in trench “to bethehighway repair causing(1\ 6)”railed would an The obvious andbesecurely onlyabsurdity.
fillreasonable of the be to the ditch.wouldrepair highway

A the would in an toacross be itself obstructionrailing path
intravel. The embankments which the defect railing brings

within in orthe statute are such as the constructiononly proper
maintenance of the the town to rail.highway ought

stated,As before the of in 1893the was topurpose legislature
limit the of towns to from indefectsliability injuries arising
definite of the to their use theportions necessary byhighway

travelers,—and of the usedpublic, forming portions roadway by
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culverts, and embankmentssluiceways, which safe con-bridges,
andstruction maintenance to be railedrequired as permanent

which,the Anof of the statuteparts highway. interpretation
under the of their to railduty embank-guise securely dangerous

maintain a*ments or to sufficient culvert or shouldsluiceway,
them forrender the ofresponsible thirdnegligence persons right-

or in constructive work infully thewrongfully engaged highway,
would defeat the and restorelegislative the conditionpurpose
under which the defendants were inhable v.adjudged Hardy
Keene, 370,62 N. H. 378. The of the law is settledpolicy by
the The ofoffice the court isonly to enforce thelegislature.

inwhich this case ispurpose, plain.legislative

overnded.Exception

Walker, JJ.,andChase concurred.

Bemick, J., I am unabledissenting. to assent to the conclu-
thatsion of the the of the of 1893majority, purpose legislature

to limit the of towns towas fromliability suchinjuries arising
culverts, and embankments asbridges, sluiceways, dangerous only

have been created the town or as of theby city permanent parts
No such limitation is and I discover nohighway. expressed,

warrant for asuch limitation construction.ingrafting by judicial
culvert,aIn defective ormy opinion, bridge, sluiceway, danger-

embankment,ous and of which the town ortemporarily existing,
culvert,has is no less a defective or sluice-city knowledge, bridge,

statute,within the theof because itway meaning does not exist
as a feature of the Nor am I topermanent way. yet ready agree

embankment, inthat a order to withinbe thedangerous meaning
statute,of the must at the side ofbe the road. If a isbridge
off, acarried or section of is orwashed out otherwisehighway

removed, a bank across atthe each end ofmaking waydangerous
chasm, whichthe of the town or has and whichcity knowledge,

railed,to I ambe not toreasonably to assentought yet prepared
“the that such banks are notproposition dangerous dangerous” withinembankments the of the statute.meaning

I am authorized to that in thissay concursBinghamJudge
dissent.


