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the of assumed risk toquestion the Demars v.mitting jury.
404; 628, 632;N. H. Lintott67 v. 69 N. H.Company, Company,

Railroad, 242; Warren,v. N. H.Whitcher 70 Bennett v. 70
Mills,564; 574;N. H. Edwards v. Tilton 70 N. H. Sanders v.

624; Bartlett, 174;N.70 H. v. N. H.71Company, Thompson
Mills, 288; Lapelle Company,Stone v. Boscawen N. H.71 v. 71

346,N. H. 349.

overruled.Exception
All concurred.

Merrimack,
13, 1903.Oct.

v.Seeton Dunbarton.

injuries byan highway,In action for caused a defective that otherevidence
frightened stumpbyhorses were a left beside the road is toadmissible

plaintiff’s frightened bythat object,show the horses were samethe and is
not to be excluded because it tends to establish the existence of a fordefect

thewhich defendant is nottown liable.
chapter 59, 1898,Under injuriesa is to aLaws town liable fortraveler result-

ing railing embankment;dangerous highwayfrom the ofdefective a but
particular dangerous unrailed,whether a embankment ifis whether the
railingabsence of a highway public travel,renders the unsuitable for and

provided,whether reasonable railing questionscare demands that a be are
jury.of fact for the

Case, for from ainjuries defective Trialhighway. by jury.
Transferred from term, 1902,the October of the courtsuperior by
Wallace, C. J. At the close of the evidence a nonsuitplaintiff’s

ordered,was tosubject exception.
The plaintiff’s evidence tended to the facts:prove following

The of theplace accident was a common road over whichcountry
there was considerable travel. accident,A short time before the
which 21,occurred 1901,June the road had been with arepaired
road-machine, the face of the left about eleven feethighway being
wide, with the center somewhat and raised above thecrowning
sides, which to thesloped on either side. On the eastgutters

road,ofside the at abeginning twelve inches from the eastpoint
track,wheel the side of the road in a distance of inchestwenty
or offsloped dropped inches. There was then aeighteen perpen-

dicular inches,of two anddrop then andthe side was grassed
at ansloped of feet,angle for a few to the lowestthirty degrees
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turned aThe road-machineof the upat that side highway.spot
road,of the twoon the west sideit in theand left gutterstump

rut. This was calculated towheel stumpthe westfeet west of
two occasions tothem on priorand hadhorses frightenedfrighten

meat cart inThe horses attached to thethe injury.plaintiff’s
the andwas were by stumpriding frightenedwhich the plaintiff

wheelstheto the right-handright, carryingsuddenlyjumped
that of the road andof the rut on sideoutsidetwo feetabout

the two-inchthe outside dropof highway justthe east sideover
and the tobank, the cart to be overturned plaintiffin the causing

andthrown out injured.to be

and Martin Howe H.BurroughsTuttleTaggart, (Louis§■
thefor plaintiff.Wymanorally),

defendants.& for theAlbin Shurtleff,

Parsons, the toC. J. It was incumbent plaintiff explainupon
incart which she was tohow the beriding happenedtheto jury

overturned,the traveled to be andfar from as topathsodriven
could,them, that this occurred without fáult on herif shesatisfy

and itsas to theThe evidence stump horse-frighteningpart.
this of the case.to sustain branch Theplaintiff’stendedcapacity
and could not be excluded itbecausewas competent,evidence

for which the town was not ina defect liable thistotended prove
action.

town is liable for athat the defect of thisIt not claimedis
character, the should have been railed toit is said highwaybut

to the of a town to aAs travelerliabilityit suitable.render
of athe unsuitable condition causedofbecause highway,injured

embankment,aof the statute ofthe defective railing dangerousby
1, 75,no Section Public(c. made change. chapter1893 59)

not and theStatutes, the was torepealed,duty, liabilityimposing
of such under the ofdutyfor breach general provisionstravelers
76, Statutes,1, wasPublic retained.expresslychaptersection
ante,Concord, 259. Neither did the ofv. legislationp.Wilder

a of fact forwhat was before thequestiontransform jury1893
law for the court. Whether the absence aof ofinto a question

suitable,the was or notand whether,defect,was a highwayrailing
inas of fact thistreated questions jurisdiction.beenhave always

456;N. H. Knowlton67 v. 62Pittsfield,Downes v. Hopkinton,
134;58 N. H. Stark v.535; Dumas Lancas­v. Hampton,N. H.

Bow, 428, 431;88, 94; 56 N. H.Saltmarsh v.ter, N. H. Ray57
59, 60; Portsmouth,Manchester, H. Palmer v. 43 N. H.46 N.v.

;43 N. H. 356­ v.265; v. Enfield, Enfield,Chamberlain Winship
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197; 410,Manchaster, ;N. H. 415­40 JohnsonHall v.N. H.42 ­Haverhill, 74; Bath, 559,22 H.H. v. N. 563.35 N. Carltonv.
ais asembankment presenting liabilitythe dangerousWhether

unrailed, theif whether ofpossibility injuryto travelersof injury
that thein case is so is renderedsuch great highwaytravelersto

rail,the absence of a andfor the travel thereon byunsuitable
rail,men would make abyreasonable repair providingwhether

fact fromas inferences of otherdeterminedto beare questions
to be are thethe facts material consideredfacts Amongproved.

travel, itself,the character of the roadamount ofandcharacter
construction, andthe character extent of thewidth andits general
bank, road atthe the direction of the theor of place,descentslope

rail,to aclaimed whether therequireof thethe portionlength
obvious, and the extent of theoris concealed injury likelydanger

one,is a whichThe practicaloccur therefrom. question prac­to
who and make arethe use roadsmen of county especiallytical

solution,its the evidence furnished a viewto For byfitted solve.
value. But the isof onethough questionis ordinarily great

facts,drawn frominferences to be and is oneupondepending
deal,fitted to it iswhich the are not to bepeculiarlywith jury

if on the evidence there is oneto them conclusiononlysubmitted
men.reached reasonable v. Rail­by Gahaganwhich could be

441,road, 445. The therefore is:question70 N. H. Does the
fromevidence to facts which thecase disclose tending prove

can be made without theinferences laws ofessential violating
men denominatewhich all reasonable?natural Unlesssequence

that,unreasonable that it isinferences are so clearsuch plainly
view,aall information obtainable from reasonable menwith the

them, should have beennot draw the ease submitted tocould the
breadth,ineleven feet raisedThe some threeroadway,jury.

sides, wasfeet the earth at the evidence toabove showtending
an embankment or withinthat it constituted thecauseway meaning

the statute. Whether so raised it wasof dangerous, presenting
thereon, thea of character ofupon theliability injury depended

and the distance of its commencement from the traveledslope
travel,amount of and'the forthe other rea­probability anypath,

at the view that thesons withpersons usingapparent highway
suffercare injury.might

that if cause theThere was evidence for wheels ofany a car-
the less than two feet fromwere drawn to the shoulderrightriage

road, and than three feet from the traveledof the less thepath,
be overturned andwould beinjury mightcarriage reasonably
a street a ofcrowded that extent andcity slopeexpected. Upon

a roadcharacter would be where theredangerous. Uponclearly
it be unreasonable towas little travel consider it so.mightvery
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Between the extreme conditions of muchvery littlevery.and
travel there would be situations where the use -of the road

the travel itrequired by would be suchupon that a difference
of as to ifitsopinion unrailed wouldsufficiency be not rea-only
sonable but In theprobable. case the travelpresent is described

“as considerable.” From this it is not todescription be inferred
that the evidence disclosed little usevery of the road travelers,by
nor that the travel was but thevery heavy; statement describes a

extremes,condition of use between those as to which under all the
circumstances reasonable men differ as to themight of a.necessity
rail to render the suitable for such travelhighway as was found
to be borne it. The fact that theby road-machine was inused
the of the road was immaterial.repair The question relates to'
the condition as observed the and inby detailed thejury evidence.
Whether such condition was theproduced use ofby plows,
shovels, or If,road-machine is asunimportant. be inferredmight

case,from the the road-machine was used to the shoulderscrape
center,of the road toward the the inference would be that the use

described had rendered the less andslope abrupt lesspossibly
dangerous.

Attention has been called to several cases in Massachusetts.
271,Harris v. Great 169 Mass.Barrington, cited theby plaintiff,

is inclose its facts to the andvery casepresent sustains the fore-
Natick,In 429,conclusion. Adams v. 13 Allengoing Damon v.

Boston, 147,149 and ScannalMass. v. 91,163Cambridge, Mass.
there was no of an embankment andquestion there would be no

under the statute here. v. Newliability Logan Bedford, 157
534, Boston,Mass. and Richardson v. 156 145,Mass. together

Boston,with Damon are travelers,v. cases of foot and do not aid
the ofonly hereupon question for travel withsuitability teams.

sustained.Exception

Walker, JJ., Bingham, J.,Chase and concurred: concurred
result,in the that there was evidence that the defect com-holding

of constituted a ordefective insufficientplained withinsluiceway
the of the statute.meaning

Remick, J., I cannot todissenting. thebring myself con-regard
ofdition the of in thehighway complained case as apresent dan-

within theembankment of the statute.gerous meaning This court
embankment,held that a withinhas thedangerous of themeaning

statute, is one which to bereasonably ought railed topermanently
safe; that the whether,make the isquestion forhighway the repair

condition ofof the unsuitable the reasonable menhighway, would
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would a if theor not erect that erection of a israiling; railing
not the men wouldreasonable doreasonably required,repair —if

erect aelse than secure be foundcannotsomething railing,—it
the want a is the cause ofthat of v. Con­Wilderrailing injury.

cord.,ante, ; 405,Owen259­ v. N. H. In71 406.Derry,p. my
fair-minded men could not find that thereopinion, reasonably

athave been a the inpermanentshould railing place question.
The idea a theof of therailing wrought partalong way, only

andfoot or thereabouts from the tracka wheel several feet inside
road,the or side of the to a mereof gutter guard against slope

caused,trackthe wheel and the thebetween as recordgutter,
shows, the with a road-machine in the“by repairing highway

strikes;manner in roadswhich arecountry ordinarily repaired,”
me as absurd and far removed from the'anything contemplated by

notIt is too far to that a rail­legislature. going say permanent
at in athe would bequestion nuisance.ing place public Laws

1899, 59, 1,c. s. 1. It is that sectionhardly probable by chapter
59, 1893, where,Laws a town is erect arequired to railing by the

1, 59, 1899,of section Laws ait will bechapterprovisions public
Inuisance. canNor to the inmyself merebring regard slope the

where the was and as ahighway, plaintiff traveling injured, defec­
tive within the of the statute.sluiceway meaning

Ithe facts am theofUpon presented, opinion that the nonsuit
was ordered.properly

Rockingham,
3, 1903.Nov.

HampshireKidd & a. v. New Traction & a.Co.

validity plea equity properly uponof a inThe is determinable a motion to .set
aside, uponit and not demurrer thereto.

equity againsta in sufficiently chargesbill several defendantsWhere fraud
actively participated, pleaall a averringin which of them that no service

process upon defendants,of has been made allegedcertain arewho toi
indispensable suit, prosecu-be to the maintenance of the is no bar to the

proceeding against pleader,oftion the the over whom the court has ac-
quired jurisdiction.

jurisdiction propertyThe courts of this state have over here and'located
non-resident;by adjudicationa and rights;theirowned as to the relative

parties claiming property, statutorysuch having given,,of the notice been
owner,uponbinding although processis the he notis served withinwith

this state.
vox,. 1,XXII. 18


