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notirrelevant. It does how it couldwas appeartheory merely
to if itthe since was irrele­plaintiff,beenhave legally prejudicial

to so instruct Ifit the of the court the thedutywas jury.vant
evidence,to form of the of therelates the the groundexception

116,v. 50been stated. N. H.Hyde,should have Bundyobjection
408,Beals, 44 N. H. 411.122; v.Carter

of inremarks the defendant’s counselThe claim that the argu-
-for aside the verdict is untenable.furnish settingment ground

fact,of were thethey byfar were statements supportedSo as they
law,ofevidence; and far as were statements must beso they they

erroneous, corrected the to theheld, if to have been instructionsby
Railroad, 96,N. H.68 117.Mitchell v.jury.

overruled.Exceptions
All concurred.

Merrimack,
3, 1903.Nov.

Hampshire Spinningv. New Mills.Saucier

injuries bypersonal allegedIn to have been caused defective-an action for
theysubsequent experiments aremachinery, ifis admissibleevidence of

in atto existencehave made under conditions similar thoseshown to been
the accident.the time of

hired,experienced, isrepresents to and andA himself be skilledservant who
dangerssuch, presumed appreciate theand incident tois to theas know

per-commonly employedmachinery tooperation used in the work he isof
safetyform; by injured alackedthat a machine he wasand evidence which

employedpreviouslyupon whichattached to similar machines he wasdevice
establishment, partnegligence ofon theis inadmissible to showin another

master, proof in andin that such commonthe absence of device wasthe
ordinary use.

mayplaintiff caseby after of defendant’sthe the close theEvidence offered
strictly rebutting.if it is notbe excluded

if isground itthe instructionsnot set aside on of erroneousA is to beverdict
thereby.jurycharge not misledapparent that the werefrom the whole

properly no torequest there is evidencefor is deniedA instructions when
they applicable.arewhich

rea-Case, byto have receivedbeeninjuriesfor personal alleged
a safe cardingfailure to furnish reasonablythe defendants’son of

andwarn the Trialinstruct or by juryand to plaintiff.machine
term,Transferred from thethe defendants. Aprilforverdict

Peaslee, J..1902, of the court bysuperior
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is a deaf a ofThe mute and skillful machinesoperatorplaintiff
known as flat cards. At the time of hisrevolving-top employ-
ment he informed the defendants that he was familiar with such

and was and hecards an was hired as such.experienced stripper,
He had worked for the adefendants about week to the acci-prior
dent, inand was not instructed or warned. There wasany respect
evidence that in all mills the defendants’ it is the ofexcept duty

tothe clean the and of the door of thegrinder hinges jamb carding
machines. One Clienette was the defendants on theemployed by

accident,of the of the and was set to work with themorning day
cards, the him how to do theplaintiff stripping plaintiff showing

work. It ivas the to the doors of the ma-dutyplaintiff’s open
chines, and Chenette’s to close them. There was some evi-duty
■dence to show that the door of the machine whichtending upon

Chenette;the was leftwas but thereplaintiff wasinjured open by
no evidence of other on Chenette’s or that he wasnegligence part,
not to close the door. While the wascompetent plaintiff operat-

machine,the hand inhis came contact with the carding clothing,
reason of the door in and heby received thequestion open,being

for which he seeks to recover.injury
called the testified that allExperts flatby plaintiff revolving-top

cards work on the same and that man who couldprinciple, any
one make would be to■operate other.competent operate any They

also described the different indevices common use andfastening
each,the merits of that an unfastened door be thrownstating might

more or less a thick of cotton in■open by the or somepiece lap, by
card,substance the or anforeign accumulationpassing through by

of inmatter the or on the of the door.hinges jamb There’was
•evidencethat the door have been knocked themight open by plain-

card;tiff while the but there was no direct evidence ascleaning
to how it came to be at the time of theopen plaintiff’s injury.

Evidence as to the method which the doors of ma-by carding
chines were from in two inprevented mills Suncookcoming open

inones which the had(the only andplaintiff as to hisworked),
mills,in excluded,duties those was tosubject Theexception.

facts to other taken therelating exceptions by to the ad-plaintiff
evidence,mission and exclusion of to instructions thegiven jury,

and to the refusal of the court to instructions suffi-give requested,
in theciently appear opinion.

Martin Hoive Eeaslee,and S.Walter for the plaintiff.

Samuel O. Hollis,Eastman and Eastman for the defendants.

Bingham, J. 1. One of the which thegrounds upon plaintiff
relied at the trial to establish the defendants’ was thatnegligence
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of the machine which he was work-the door to the uponcylinder
closed,it it andhad device to keepno upon mighting fastening

ina thick the which he was-have been thrown by lapopen place
occurred,when the accident and that-the machinethroughputting

orthis and was not instructedhe did not know of alleged danger
in to it.warned respect

claim, were to showIn to this the defendants permittedanswer
that had made on the same-­their witness Gould he experimentsby

accident, it kind ofthe lapmachine since the by putting through
occurred, didthe and that itthat was carded when accidentbeing

- adoor His method was to use lap,not throw the open. perfect
thatof in on of the was beingand to lap spots top lapput pieces

feed-rolls,in torun the machine and front of the producethrough
condition, thelike the feed-rolls anda with effectsimilar upon

evi­door, at time the accident. The onlyto that the ofexisting
tookthe in use when the accidentdence of the condition of lap

; thickwhether it hadthat it was an butwas ordinary lapplace
it, in doesin the used theor differed from lap experiment,places

intrial when he the testimonynot The permittedappear. judge,
introduced, consideredto must haveto the beregard experiment

inas like thoseconditions then made use of were nearlythat the
fromthe as could be ascertainedat the time of accidentexistence

in thisevidence, that heand we are of the wasthe opinion justified
Groton, condi­66 N. H. 151. Where theColburnv.conclusion.

of this char­similar, been held thattions are it has uniformly proof
242,Railroad, N. H.70v.acter is Whitchercompetent.legally

Westmoreland,; Durham, ;64 H. 419­ v.Darling248­ Cookv. New N.
52 N. H. 401.

asknownmachines2. The was a skillful uponplaintiff operator
asthe defendantswas byflat cards. He employedrevolving-top

these cards openingThere is a door onan experienced stripper.
which shoulda covered with card clothing,upon revolving cylinder

Allor ground.closed when the card is strippedbe exceptkept
fasten­same, devices forthe but themakes of these cards operate

ends, onbutwiththe doors Some have doors weightedvary.ing
wasTherenotthe defendants’ machines the doors were weighted.

The plaintiff'ownto them closed but their weight.nothing keep
thrown open,doordid know the of the beingnot dangeralleged

defendants.in thebyand was not warned or instructed any respect
these, the defend­like butcards with doorsHe had never operated

it.them ofthis, not informand the didants did not know plaintiff
repre-theThe defendants were entitled to plaintiff’srely upon
uponworkmana skilled andsentation that he was experienced

andcards, he knew ap-and thatflat to understandrevolving-top
of cardsfrom thethe liable to arise operationpreciated dangers
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of the ma­If the door to the cylinderin use.that were common
inas cardsto work was notwhich he was set equippedchine upon

were, that fact theuse he should show byandcommon ordinary
in use werewho knew how cards commonof witnessestestimony

or workedthat he knew of bad uponbut not by proofequipped,
the de­that used onfromtwo with differingmachines equipment
Whenin common use.to befendants’ machines and not shown

ad­it and whenis notevidence is thus competent,such presented
standard for the juryit erects a falsemitted is becauseprejudicial

Railroad, 55Hill v. Me.defendants’ conductto the by.judge
Concord,Richardson, 59;438; 32 H. Hubbard v.Littleton v. N.

255,52;N. 66 Vt. 262.Congdon35 H. v. Company,
no had beenoffered at a time when testimonyThis evidence was

to in use were equip-introduced how doors cards commonshowing
this, then toBut if the had statedplaintiffped. notwithstanding

he make the evidence bythe court that would afterward competent
thein and thatwerehow machines common use equipped,showing

them,likehad worked weretwo machines which he eqnippedupon
ma-suchas derived fromhisbearing upon knowledge operating

chines, it de bene. But as this purposehave been receivedmight
court, of thewas not made known to the and the purposeapparent

that defendants were by prov-evidence was to show the negligent,
hadwhich thethat the doors the two machines on plaintiffoning

none, ithad the defendants’ hadworked whiledevicesfastening
288, IfJudd, thewas Tabor 62 N. H. 292.excluded. v.properly

had for thedesired to avail himself of this evidence pur-plaintiff
claims, his offerfor he now have renewedwhich he shouldpose

after had how doors to machinesbeen submittedtestimony showing
;in did notof as hethis character common use were butequipped

so,do he cannot now complain.
8. familiar withThe weretestified thatplaintiff’s theyexperts

cards; hadflat for beenthat a of theyseriesrevolving-top years
cards,in inand had beenand sustantiallyengaged sellingoperating

used,mills and inall the in New where were South­cardsEngland
mills; make as thoseern that had cards of sameseen thethey

defendants, underused the toand had caused them beby operated
direction, on thetheir but had doors as werenever seen hung they

device, indefendants’ a themachines without exceptfastening
defendants’ mills in Penacook.

case, wereAfter the had the defendants per-rested hisplaintiff
to inmitted show that in various mills New includingEngland,

ofthose to machinesreferred thespecially by plaintiff’s experts,
the make that hadused the defendants andby theywere operated,
no device for This wasdoors. evidence competent,thefastening
as it tended to contradict the the experts,oftestimony plaintiff’s
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Bedell, 546,and was admitted. Green v. N.properly ;48 H. 549­
Towle, 31;N.Martin v. 59 H. v. 77;63 N. H.Quimby Blackey,

Merrimack, 382;v. N. H.67Spalding Perkins v. 69Roberge,
H.N. 171.

rested,4. theWhen defendants had the offered toplaintiff show
in rebuttal that certain hadmanufacturers affixed devicesfastening
to cards like the defendants’. This evidence did not rebut any

defendants, reason,evidence introduced the andby for ifthis for
other, Carroll,no was excluded. v.properly 59 N. H.Dodge 237.

5. The claimed hethat wasplaintiff of and did notignorant ap­
arise,fromthe liable to the unfastenedpreciate dangers door being

the machinethrown was inopen.while and theoperation, that de­
iffendants were the door was thrown innegligent of theopen any

inthree which his evidence tended toways show that it might
andhave been he toopened; the theexcepted of courtcharge

the that it did not the to findupon permit the defend­ground jury
ifants the thrown indoor was of theguilty open claimedany ways

find,the but them toby required before ren­plaintiff, couldthey
ader verdict for the in which one of theplaintiff, three itways

are the however,was We of thatopened. opinion, the charge
becannot this construction.properly given

The instructions to the as to this mattergiven jury are as fol-
“:lows The must have shownplaintiff the whatby evidence the
of the doorcause was. It is not to be left tobeing open orguess

You must the evidence and fromconjecture. it find whatweigh
made the door come and findfurther thatopen, such cause was one

otherwise,the defendants should have the de-provided against;
. .are not . Iffendants liable. find all the evidenceyou upon

that a use thesereasonably prudent person might Hetherington
1900,cards of the model then the aredefendants without legal

if,fault and are to hand,entitled verdict. But on the otheryour
it seems to that the exercise of ayou ofreasonable caredegree
would the offorbid use these cards so and that becauseequipped,
of such the door became from some whichcausenegligence opened
the defendants to have andought anticipated provided against,-—

facts,if this is view of the will come to the secondyour you—then
theof three Unless find thequestions. you that door was not(1)

Chenette, that itbyleft was forcedopen causes which(2) open by
tothe defendants have that the likeli-ought provided against, (3)

of ahood such would be unknown to anhappening experienced
and inwas fact to andunknown thecard-stripper, plaintiff, (4)

that he did not his hand into the ofcarelessly get place danger,-—■
unless the has a fairsatisfied balanceplaintiff you of theby prob-
abilities each of these that he is ver-upon questions right, your—
dict will be for the defendants. But if all theseupon questions
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truth, claim, thenof theof tlie plaintiff’s yourare convincedyou
assess hishim and will damages.”will be for youverdict

that the court told the at theit juryFrom the appearsforegoing
he was theand when up ques-his summingclose ofvery charge,

consider, that find the defend-to they mighttions which werethey
from cause whichliable, if came any they oughtants the door open

if itand but notto provided against,have anticipatedreasonably
Chenette, ifof or the plaintiffwas left theopen through negligence

and asthewas his own taking chargeinjured negligence;through
misled in thewhole, the could have beena we do not think jury

the claims.way plaintiff
withthe defendants6. The declaration negli­chargedplaintiff’s

furnish a safeof their failure to reasonably cardingbecausegence
the to certainor warn asplaintiffmachine and to instruct dangers

that be­in not wereits It did they negligentoperation. allege
The defenceservants.cause of their failure to competentprovide

suitable, and thatthat the machine wastheproceeded upon ground
carelessness,own or that ofthe arose histhroughplaintiff’s injury

TheChenette, fellow-servant, in the door claimhis open.leaving
introducedthe case shows that henow made the is thatby plaintiff

and thatChenette was incompetentevidence to thatprovetending
thatthe issue.he should to to jury uponbeen permitted goJiave

it, closed his evidenceBut as we when theunderstand plaintiff
that Che­and rested had introduced evidencehe not any showing

thenette he not to closewas or that was competentnegligent,
no thatfact,door. In the that there was evidencecase states
If this is the cor­to close the door.Chenette was not competent

matter, forrect it the requestsview of the is that plaintiff’splain
athat the evidence warranted findinginstructions which assumed

of and wereChenette’s had no properlyapplicationincompetency,
denied.

overruled.Exceptions
All concurred.


