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STANDARD WALL Parer Co. ». TowxNs.

The receipt of merchandise by a common carrier, and its removal at the
point of destination by a truckman, do not constitute an acceptance suffi-
cient to satisfy the statute of frauds, in the absence of evidence that such
parties were agents of the vendee for the purpose of accepting the goods.

The fact that goods corresponding with the samples by which they were sold,
and received by the vendee, were examined by him and returned after an
interval of more than two weeks, without objection as to their quality or
character, warrants a finding of their acceptance.

‘Whether there has been a receipt and acceptance of goods sold sufficient to
satisfy the statute of frauds, and what inference should be drawn from the
length of time merchandise is retained by a vendee prior to its return, are
questions of fact.

Assumepsrr, for goods bargained and sold. Trial ab the March
‘term, 1908, of the superior court before Stone, J., who found a
verdict for the plaintiffs for $54.56 and report,ed the following
facts:

The plaintiffs are manufacturers at Sandy Hill, New York, and
sell their goods by sample through agents. October 10,1901, their
agent sold the defendant from samples a bill of goods which was
reduced to writing by the salesman and a copy left with the de-
fendant. No memorandum of the contract was signed by the
defendant. Upon receipt of the order from their agent, the plain-
tiffs wrote the defendant acknowledging the same. November 19,
1901, the plaintiffs shipped the defendant goods amounting to
$380.86 in accordance with the order, and a short time after sent a
second lot amounting to $28.69. Both lots came to Tilton by
rail, were taken from the railroad to the defendant’s store by
a truckman, and were then examined by the defendant; after
which (December 4, 1901), he wrote the plaintiffs complaining that
the goods were not equal to sample, and saying: “As soon as I
get time I will look them over again, and if they are not all right
will return them.” Between December 4 and December 20, the
defendant examined both shipments of goods, and being dissatis-
fied with them, reshipped them to the plaintiffs, notifying them by
letter as follows: «I have taken time to look your paper over
thoroughly and am satisfied I can do better, and so return the
whole business.” The plaintiffs refused to accept the goods re-
turned and brought this suit. The goods shipped corresponded
with the samples by which they were sold.

The defendant’s motion for a nonsuit, upon the ground that the
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goods were not accepted within the terms of the statute of frauds,
was denied, subject to exception.

Charles C. Rogers, for the plaintiffs.

Willzam B. Fellows, for the defendant.

Parsons, C. J. The contract for the sale of goods, the price
of which in gross was more than thirty-three dollars, was within
the statute of frauds. Gilman v. Hill, 36 N. H. 811, 318; Jen-
ness v. Wendell, 51 N. H. 63, 70. As therc was no note or mem-
orandum in writing signed by the defendant, and nothing paid to
bind the bargain, the contract cannot be enforced against the
buyer unless it appears that he has accepted and actually received
part of the property sold. IP.S., ¢. 215, 5. 8. Whether there has
been such acceptance and receipt or not, is a question of fact.
Small v. Stevens, 65 N. H. 209; Pinkham v. Mattox, 58 N. H.
600, 605. The question presented by the exception, therefore, is
whether there was any evidence upon which these facts can be
found. There was an actual receipt of a part of the goods, and
the motion for a nonsuit is put solely upon the ground that there
was no evidence of acceptance. Delivery to a common carrier is
not evidence of acceptance, in the absence of any evidence that the
carrier was the defendant’s agent for the purpose of accepting the
goods. Shepherd v. Pressey, 32 N. H. 49, 55; Johnson v. Cuitle,
105 Mass. 447; Bro. St. Fr., s. 327 &; Benj. Sales, ss. 160, 181 ;
23 F. R. C. 228, note. For the same reason, the removal of the
goods from the railroad by the truckman did not furnish evidence
of acceptance by the defendant. Atherton v. Newhall, 123 Mass.
141. If, therefore, the finding of acceptance implied in the gen-
eral verdict for the plaintiff was based upon the fact of the recep-
tion of the goods by the railroad or the truckman, it is erroneous
and should be reversed. There was, however, other evidence in
the case. Both shipments of the goods were received by the de-
fendant in his store before December 4, at which time he wrote
the plaintiffs complaining of the quality and stating that he will
look them over again, and «if they are not all right will return
them.” The goods were retained by the defendant a little over
twoweeks longer, and were then returned by him upon the ground,
as he wrote, that he could «“do better.” T'rom this evidence it
might be inferred that the plaintiff examined the goods with the
intention of accepting them if they corresponded with the sample,
and that they were accepted by him, as they in fact did so corre-
spond, but were subsequently returned because, in the language
of his letter, he found he could « do better.” Whether this infer-
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ence should be drawn is a question of fact, as is also the question
what inference should be made from the length of time the goods
“were kept before they were returned. Small v. Stevens, supra;
Borrowscale v. Bosworth, 99 Mass. 378, 381; Morton v. T'ibbett, 15
Q. B. 428 ; Bushell v. Wheeler, 15 Q. B. 442.

Faception overruled.

All concurred.

Carroll, §
Dec. 1, 1903.

Davis v. DAvis, Bo'r., Ap't.

Until an administration bond has been filed, a person appointed an executor
cannot be considered as possessing that trust, and he is not entitled to have.
his account allowed in the probate court, nor can he be required by that
court to settle an account.” :

ProBATE APPEAL, from a decree charging the defendant with
the value of certain lumber belonging to the estate of Charles A.
Davis, deceased, testate, sold by the defendant with the knowledge.
and assent of the plaintiff and not paid for. Trial at the Octo—-
ber term, 1902, of the superior court before Peaslee, J.

The plaintiff is the widow of Charles A. Davis and the resuiu—
ary legatee under his will, in which she and the defendant were
named as executors. The will has been proved and allowed, and
letters of administration have been issued to the plaintiff and de-
fendant as executors, but no administration bond has been given.
They have undertaken to administer the estate, and the defendant
has filed an account. John Goodhue was indebted to the estate in.
the sum of $484.90, for lumber sold him as above stated. In con-
sequence of the defendant’s negligence this claim was not collected,
and is now uncollectable and lost.

It was ruled that executors without bonds, who take possession
of and continue to control and manage the estate, are liable as ex-~
ecutors so long as there are debts of the estate nunpaid. The de-
fendant excepted to this ruling, and to the refusal to rule that the.
probate court had no JLlI‘lSdlCthIl to appoint the executors without:
bonds, and no jurisdietion over this matter. Because of the negli-
gence of the defendant, it was adjudged that he should be charged
with the sum of $484.90, in addition to the amount with which he
had charged himself in h1s account filed in the probate court, and
he excepted.




