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Hillsborough,
Dec. 1, 1903.

BArkER ». CLARK 4 a.

"Where the widow of a testator is given the income of an estate for life, with
power ¢ to use and expend what may be necessary for her maintenance and
support,” a sale of the property by her is not voidable by a residuary legatee
when it appears that it was made in good faith and for full value, and that -
the proceeds were devoted to the purpose authorized by the will.

In an action by a residuary legatee to set aside a deed of real estate given by
a life tenant with power of disposal, evidence that the grantor was of un-
sound mind at the date of the conveyance is immaterial, if the purchase
was made by the defendant in good faith and for full value.

Biri, v Equiry, by a residuary legatee under the will of
James M. Crooker, to set aside a deed of real estate dated Novem-
ber 7,1902, and given to the defendant Clark by Sarah J. Crooker.
Facts found, and case transferred from the May term, 1908, of the
superior court, by Young, J. :

The grantor is the widow of James M. Crooker, who died April
2, 1888, testate, the first item of his will being as follows: «I
give, devise, and bequeath to my beloved wife, Sarah J. Crooker,
for and during the term of her natural life, all of my property and
‘estate, real, personal, and mixed, wherever found and .however
situated, during the term aforesaid, my said wife to use and ex-
pend what may be necessary for her maintenance and support dur-
ing said term.” At the date of the conveyance a sale of the land
was necessary for the grantor’s support and maintenance, and all
the proceeds were so applied during her lifetime.”. The sale was
made in good faith, and the price paid was the full value of the

- property. = Thé grantor did not procure a license from the probate
court authorizing the sale.

The plaintiff offered to show that the grantor was of unsound
mind at the date of the conveyance, and excepted to the exclusion
.of the evidence and to the dismissal of the bill. :

Wallace B. Clement and Horry F. Loveren, for the plaintiff.

Taggert, Tuttle § Burroughs, for the defendants.

Remick, J. The will not only gave Sarah J. Crooker a life
.estate in the property in question, but it also, in language suffi- .
ciently clear, empowered her to dispose of the same for her main-
tenance and support when such course should become necessary.
Buprleigh v. Clough, 52 N. H. 267. The superior court has found
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that at the time the land was sold by Mrs. Crooker it was neces-
sary for her support and maintenance to sell it, that all the pro-
ceeds of the sale were applied to her support and maintenance
during her lifetime, that the sale was made in good faith, and that
the land brought all it was worth. “TI'hese facts bring the deed
clearly within the power given by the will.

The evidence offered by the plaintiff tending to show that Mrs.
Crooker was of unsound mind was, under the circumstances and
so far as the plaintiff was concerned, immaterial and properly
excluded. Hall v. Butterfield, 59 N. . 354, 356.

Fzception overruled.
All concurred.

Sullivan,
Dee. 1, 1908,

FarwrLL v BostroNn & MAINE RAILROAD.

If a cattle-pass provided in accordance with an agreement or an order of the
railroad commissioners be wrongfully obstructed, the cause of action falls
within the general jurisdiction conferred upon the court by section 4, chap-
ter 204, Public Statutes.

In an action against a railroad company for obstructing a cattle-pass provided
for the accommodation of a landowner, the facts that fence rails were placed
across the opening by a tenant of the premises, and that a wire fence was
maintained by the defendants on both sides of the pass without objection,

. do not conclusively prove an intent on the part of the owner to relinguish
his right.

‘The failure of a landowner to object to the filling of a cattle-pass upon his
premises doos not estop him from maintaining an action therefor, in the
absence of evidence that the partics causing the obstruction lacked full and
accurate knowledge of all facts bearing on the question of the owner’s
right, or that they were misled or induced to change their conduct in con-
sequence of his silence.

Casx, for obstructing a cattle-pass under the defendants’ rail-
road tracks. The defendants pleaded to the jurisdiction, alleging
that it belonged to the railroad commissioners. Trial before Peas-
lee, J., at the November term, 1902, of the superior court. The
defendants’ motions for a nonsuit and the direction of a verdict in
their favor were denied, subject to exception.

. The plaintiff’s evidence tended to prove the following facts:
When the railroad was constructed across the farm in question, in




