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reported constitute an abandonment or an estoppel as a matter of
law. The closing of the pass with fence rails by a tenant does
not conclusively prove an intent on the part of the owner of the
land to relinquish his right. The act is consistent with a tempo-
rary use of the adjoining land that does not require use of
the pass. The same is true of the defendants’ act in putting a
wire fence on the lines of their right of way. Such obstruc-
tion could be readily removed whenever the owner of the land
had occasion to use the pass. The fact that the owner suffered
the fence to be built and maintained without objection, if it be
a fact, has, to say the least, quite as great tendency to prove a
temporary suspension of his use of the pass as it has to prove
an intention to abandon his right altogether. As to the estoppel,
even if the plaintiff knew that the pass was being filled when if
was done, which seems doubtful from the report, it does not appear
that the defendants did not have as full and accurate knowledge of
all the facts bearing on the question of the landowner’s right
to the pass as the plaintiff had, or that they changed their course
of conduct or were misled in any way in consequence of the plain-
tift’s silence. Clark v. Parsons, 69 N. H. 147, and authorities there
cited. Whether the plaintiff’s objection to the continuance of the
obstruction was seagonably made is also a question of fact.  Odlin
v. Gove, 41 N. H. 465. The defendants’ motions were properly
denied.

Hzceptions overruled.

ATl concurred.

Sullivan,
Dec. 1, 1908. §

CHpELLIS ¢ @ v. GRIMES ¢ a.

A written contract which provides that one party thereto, in consideration
of a conveyance of certain real estate by the other; is to erect houses upon
lots of land to be selected by the latter from an unplotted tract, and which
contains no stipulation for a future survey of the land and the designation
or location of the parcels thereof, does not express the consideration for the
agreed conveyance with sufficient definiteness to satisfy the requirements
of the statute of frauds.

Agsumpstr, for breach of contract. At the May term, 1908,
of the superior court the defendants’ demurrer to the declaration
was sustained by Wallace, C. J., and the plaintiffs excepted.

The declaration sets out an agreement dated November 21,
1901, signed by the parties, by which the plaintiffs agreed with
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the defendants to “build for them five houses . . . on lots
which Grimes is to pick out of any of those on the tract of land
which Chellis and Newman have recently purchased of one Fisher.
. Said lots to be four rods wide and six rods deep. In
return for which, said Grimes and wife are to deed to them their
homestead . . . and give them a bill of sale” of certain per-
sonal property. It also provided that possession of the homestead
was “to be given on May first next, providing Chellis and Newman
have one of the five houses ready to occupy. All of the houses
to be completed by July first next.” Itis alleged that «at the
time of the execution of said agreement, the land referred to as
recently purchased from one Fisher, from which the lots were to
be selected, was not then plotted. Subsequently a highway was
laid through the same and the land was plotted into thirty lots
four by six rods, which plot has not been recorded. And the said
plaintiffs further aver that in the execution of said contract on
their part they, on or about the first day of January, 1902,
requested the said defendants and each of them to select the five
lots on which they, the said plaintiffs, should erect said houses,
but the defendants refused to make any selection of lots, and
thereupon the plaintiffs selected for that purpose five lots on said
tract of land purchased from said Fisher by them, each of said
lots being four rods wide and six rods deep.” It is further
alleged that the plaintiffs proceeded to build the five houses on
the lots selected, completing one of them on May 1, 1902; and all
of them on July 1, 1902; that May 1, 1902, they demanded of
the defendants the possession of their homestead, and September 5,
1902, they tendered the defendants a warranty deed of the five
houses and lots, and demanded a conveyance from the defendants
of their" homestead; but the defendants declined to accept the
deed of the lots or to execute a deed of their homestead.

Burt Chellzs, for the plaintiffs.
Ira Colby & Son and Hosea W. Parker, for the defendants.

WaLkER, J. The statute of frauds (P. S., e. 215, s. 1) pro-
vides that «no action shall be maintained upon a contract for the
sale of land unless the agreement upon which it is brought, or
some memorandum thereof, is in writing and signed by the party
to be charged, or by some person by him thereto authorized by
writing.” In this case the defendants signed a writing agreeing
to convey their homestead and certain personal property to the
plaintiffs, in consideration of the plaintiffs’ agreement to build five
houses for them on lots of land which « Grimes is to pick out of
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any of those” on a certain tract of land owned by the plaintiffs.
It scems to be well settled in this state that the consideration of
the undertaking of «the party to be charged,” upon an executory
contract, must be stated in the memorandum with some degree of
definiteness.  Underwood v. Campbell, 14 N. H. 898 ; Phelps v.
Stllings, 60 N. H. 505. The memorandum “must be sufficient
to identify the parties, land, and price, without resort to parol
evidence.”  Rafferty v. Lougee, 68 N. H. 64, 56; Sherburne v.
Shae, 1 N. H. 1567 ; Wain v. Warlters, 5 Bast 10. ¢« Unless the
essential terms of the sale can be ascertained from the writing
itself, or by reference in it to something else, the writing is not
a compliance with the statufe; and if the agreement be thus
defective, it cannot be supplied by parol proof, for that would at
once introduce all the mischiefs which the statute was intended to
prevent.”  Brown v. Whipple, 58 N. H. 229, 232,

The plaintiffs’ declaration discloses the fact that the land from
which the defendants wore to select five lots had not been lotted
at the time the written agreement was made; the defendants
could not at that time exercise their right of selection, because it
does not appear that they conld make the allotment; and until it
was made, the land they were to purchase was indefinite. If the
promise to convey the five lots to be selected by the defendants
after a subsequent allotment by the plaintiffs would be valid, as
a consideration for the defendants’ promise to convey their home-
stead to the plaintiffs,—if that was the actual contract, as claimed
by the plaintiffs,—it is plain that the mewmorandum is so indefinite
as to leave a substantial part of the agreement to be supplied by
parol evidence. It cannot be inferred from the writing that the
right to make a subsequent allotment, and to practically locate the
five lots of the specified dimensions in an undesirable part of the
tract of land, was to be reserved and excrcised by the plaintiffs.
1f by reason of the indefiniteness of the consideration, as stated in
the writing, parol evidence of that character were admissible, the
statute would be a very inefficient means of preventing frauds and
perjuries. The written evidence of the contract which the statute
requires does not support the plaintiffs’ contention. In the view
most favorable to them, their agreement was to convey cortain
lots of land which were to be of specified dimensions; the location
of the land was not made definite by reference to other documents,
nor was it possible for the defendants io locate the land which
should coincide with the five lots which might be included in the
plaintiffs’ subsequent plan of lots. The description in the memo-
randum, which wmight have been sufficiently exact if there had
been an allotment to which the description could refer, is wholly
vague and indefinite in the absence of such allotment. As the
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agreement contains no stipulation in regard to a future survey of
the land and the designation and location of lots thereon, it does
not express with sufficient clearness the intention of the parties
or the consideration for the defendants’ promise.

Larception overruled.

All concurred.

Sullivan, }
Dec. 1, 1908.

RmyNorps ». HrrcHcock, Adm'’r, § a.
SAME v. SAME.

A bastard and his issue have no right of inheritance from his mother’s collat-
eral kindred. ’

ProBATE APPEAL and WRIT oF ExTRY. Facts agreed. Trans-
ferred from the May term, 1903, of the superior court by Wallace,
C. d. '

George H. Wallingford died in December, 1901, leaving no rel-
atives in the ascending or descending lines, no brother or sister, and
no descendant of a brother or sister other than the plaintiff, who is
the illegitimate child of the decedent’s sister. The first proceed-
ing is an appeal from a decree of the probate court awarding the
personal estate to one Hitchcock, and the second is an action to
recover the real estate of the decedent. The decree of the probate
court was affirmed, and judgment was ordered for the defendants
in the action at law, subject to the plaintiff’s exceptions as to both
rulings.

Henry N. Hurd, for the plaintiff.

Hosea W. Parker and Ira Colby § Son, for the defendants.

Rem1cK, J. The single question in this case is whether a bas-

tard and his issue can inherit from bis mother’s collateral kindred.

By the common law of England, a bastard was the child of nobody.

As he was related to nobody, he could neither inherit nor, except

to his own issue, transmit by inheritance. Dickinson’s Appeal, 42

’ Conn. 491,500 ; 1 Bl Com. 459; 4 Kent 413; Schoul. Dom. Rel.,
ss. 276, 277 ; Rodg. Dom. Rel., ss. 579, 580. The common law of

England in this respect became the common law of New Hamp-




