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directing anin the of the ofUnder a clause a division remainder estate-will
testator, D„equally among providingheirs of the and that the share ofthe

trust,description,the be innot shall held the latterwho does answer is.
any part if himof the residue the to can be other-not entitled to reference

wisp and there is no that the “heirs”accounted for evidence word was
any legal sense, especiallya aused in other strict when different con-than

unequalin an fund.result distribution of thestruction would

B,Equity",Bill in for the of the will ofconstruction Daniel
term, 1908,Sanborn. from theTransferred March of the supe-

Stone,rior J.court by
$1,000will,fifththe clause of the isBy to Danielgiven A.

“Gale, trust,in till he is ofyears The residu-twenty-five age.”
clause the of theary directs remainder estate “to be equally

heirs,divided the share of Daniel A. Gale bemy toamong held
in intrust the same manner as the specific heretoforebequest
mentioned.” heirs-at-law of the testator areThe two sisters and
two children of weredeceased sisters. There bequests tospecific

heirs, niece,each of the ato another and to the father ofnephew,
Gale,Daniel A. the latter a minor aand of abeing grandson

sister of death,the testator. At the date of theliving testator’s
Daniel A. was in housethe with andliving was him.employed by

testator,He was named for the hadwho made him various
and had a him,topresents wishexpressed but had notadopt

done so.
The executor whether A.inquires Daniel takes share inany

the will;estate under so,the clause of theresiduary and if what
share.

Ceach, Couch,Stevens for the executor.

Adams, M.for EllaBurleigh Colby.

Perkins,Barron forShirley, and Plummer.Thompson,

Jiowe,Martin for A.Daniel Gale.<J-

B. Guie,Andrew se.pro

Parsons, G. J. The word “heir”.is technically distinguish-”“ “ “able from devisee,”or but islegatee sometimes inused its
sense,more asgeneral the whomindicating person upon property
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”of v. 69the death another Shapleigh,devolves on (Shapleigh
clear,577, hence, whenand the intention is theH.N. 579);

cited,word, in sometimes be treated asas the case may equivalent
In case tothe there isor devisee. present nothingto legatee

testator, he thewhen directed the residuum ofthat theshow
heirs,”divided intended suchbe “among myestate to equally

been,who had namedmade those•divisionto be among previously
the willwill. The inference from whole is ratherhim in theby

ofthat, testator desired to the distributionso far as the change
make, he had thatwhich the law would disclosedfullyhis estate

will,of the thethe and intendedprovisionsintention by express
if were no will. In addition to thebe divided as thereresidue to

dividedthe residuum should “be amongthat equally•direction
“ thethe ofheirs,” the last clause contains sharefollowing:my

in trust in the theto held same manner asA. Gale beDaniel
A. was notheretofore mentioned.” Daniel Galebequestspecific

testator; and it is that can beof the thisargued provisionheir.an
the that the testator intendedassumptioneffect only upongiven

residuum, andshare in the that the clauseA. Gale toDaniel
“if to beas it were: dividedequally mybe read amongshould

But Daniel is not includedDaniel A. Gale.”and althoughheirs
heirs, been. When the tes­he havethe testator’s mightamong

will, could not know what individuals would behis hemadetator
That notin the distribution as his heirs. couldsharetoentitled

It that theuntil his death.determined happens personsbe
and twothe children of deceasedheirs are two sistersasentitled

fatherhas no share because his andDaniel grandmother■sisters.
made,'the will was there atestator. When was pos­thesurvived

the estate come to him Hethat some of might directly.sibility
heir,been an as the event turned he is not.have althoughmight

of the estate him heirthat some come to asmightThe possibility
share,clause. Daniel’s whatever itthe limiting mightexplains

share;in thebe, was be held trust. He has no henceto toprove
nohas application.limitation

inin order to effect to theclausegive everyis not necessary,It
the thatthat testator must have understoodwill, to conclude
be There a forentitled. wascertainlywould contingencyDaniel

correct,If Daniel’s claim were andtestatorthe provided.which
“ heir,”within itnot included the termnow entitled thoughishe

him athe will makesbecause residuarybe legateeonly•can
not;to ifwhether he be an heir or andof proved byregardless

and was in anof his father he factgrandmotherdeceasethe prior
entitled to two shares—one as heir and oneheir, behe would

would be re-a division where the willunequalSuchas legatee.
to be divided. It thatresiduum isequally improbablethequires
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to,the direct Danielthis theby deferring paymentprovision
him, intestator intended to addition to the share to whichgive

entitled, orhe be the same some other fractiondirectlymight
If underthereof. Daniel no state of facts could havepossible

heirs,been included the testator’s there would be a foun-among
for the of his counsel.dation The fact that heargument might

been, not,have washe answers the claim made in hisalthough
behalf.

thatthe the instruction of the court is askedUpon assumption
as to of inthe distribution a balance theproper hands of the
executor, the executor is advised A.that Daniel Gale takes noth-

theunder clause.ing residuary

Case discharged.

All concurred.

Rockingham,
31,Dec. 1903.

Hendry Hampton.v. North

Damages injuries resultingare highwayrecoverable for to a fromtraveler
combined, beingcauses onetwo a defect for which the town is liable—the
statute,under the and other athe condition for respon-nowhich such

imposed.sibility is
person injuredA liable a riding bicycleis to along publictown awhile a

byhighway, dangerousreason of an unrailed and embankment which
highway ordinaryrenders the unsuitable for the travel thereon.

Case, for personal Trialinjuries. andby jury verdict for the
term,Transferred from the 1903,plaintiff. of theApril superior

court J.by Young,
1. The evidence tendedplaintiff’s to show that on the afternoon'

7, 1900,of shewhile wasMay aslowly riding abicycle along
in the towndefendant andhighway care,due she ranexercising

into a mud thro-wnwas apuddle, over dangerous embankment
which notwas railed or and received theguarded, forinjuries
which she seeks to recover. The wheel track in which she was

aboutwas two feet from theriding of theedge embankment.
The defendants amoved forseasonably nonsuit and the direction

favor,of a inverdict their on the that theground plaintiff was
ofguilty and acontributory negligence, toexcepted denial of the

motions.


