
v.860 Stevens Stevens. [72

Merrimack,
31, 1903.Dec.

Stevens, Adm’x, a.,v. Stevens Adm’rs.Ap’t, &

witnesses,testimony subscribing toof the effect the seal foundThe that
probateupon presenteda for from affixed atwill is different that the date

execution, conclusively originalof its does not establish the fact that the
revocatoryby testatorseal was removed the with intent.

prove aa are not admissible to revocation ofThe declarations of testator
will, absence,of directly tendingin other to establishhis the evidence the

fact.

Appeal, from allowance of a will. TheProbate the reason
that hadof was the will been revoked byappeal assigned tearing

or cancellation. Trial and verdict for the defendants.by jury
1903,term,Transferred from the of the courtApril superior by

Peaslee, J.
inThe scrivener who drew willthe 1882 that ittestified was

seal,then executed and sealedwas with a small red and that he
1892,the inretained instrument his until whenpossession it was

to the withdelivered testator the seal it. Whenupon produced
in the willcourt was sealed with a seal. The testi-large green

of the second witness to the willmony tended to corroborate the
and the of thirdtestimony the witness wasforegoing, waived.

There was no toevidence the in the seals. Theexplain change
14, 1887,diedtestator December and no will foundwas among

Ahis of the testator was named aspapers. executrixdaughter
and and March, 1901,after death inresiduary herlegatee; the
will was found her effects wasand offered foramong probate by

administrator,her is onewho of the defendants.
The that a verdictplaintiff moved be thatdirected the will

denied,was revoked cancellation. The motionby was tosubject
She also offered to thatexception. show at various times after

will,1892 the deceased said that he had revoked his or that he
will. excluded,had no The evidence was to exception.subject

Howe,R.Greorge Brown and Martin for the plaintiff.

1. “Where a will is executed,to have beenproved toduly
have remained afterward in the testator’s or was lastpossession,

inheard of found,his but at deathhis cannotcustody, be the
himis that it was animopresumption by revocandi.”destroyed

Hill, 275, 283; Will,Lane 68 N.v. H. In re Johnson’s 40 Conn.
587; Behrens,Behrens v. 47 Ohio St. 323. In such case the
absence of the will revocation,amounts to of itsproofprima facie
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and the who asserts the must it. Minkler v.party contrary prove
227;125; Bowen,Minkler, 14 Yt. 11v. Wend. v.Idley Collyer

“ mind,Y.110 N. 481. is anRevocation act of theCollyer,
demonstrated some outward and visible or ofby sign symbol

Ev., 273; Thomas,1 Bibb 2 Bl.revocation.” Gr. t. v. W. 1043.
the of the will in a mutilated condition isCertainly production

“better evidence of the orvisible of revoca-requisite sign symbol”tion than If aabsence of the will. will is intotraced the
andtestator’s at his death cannot be found or is foundpossession,

torn, that hethe is or tore it animo revo-presumption destroyed
; Wills,1 401;■eandi. Jar. Wills *133 s.Schoul. In re White’s

Will, Smock,501; 156;25 N. J. Smockv. 3 PattersonEq. Stock.
found,v. 32 Ga. 156. If either the will cannot be orIlickey, is

mutilated, the burden of is on theproduced proof party setting
the will to show that act ofthe destruction was withoutup

Ev.,2 681;intention to revoke the will. Gr. s. In re White's
.Will, Will,In 13;re 19 N. Y. v.supra; Philp’s Supp. Thynne

52; llobbarts, 110;1 Add. Church 2v. Pa. St..Stanhope, Baptist
Evans’ 58 Pa. 238. In thisSt. case the will was tracedAppeal,
into the testator’s and when was shownpossession, produced by
all the evidence to have been mutilated the seal.by removing
There was no evidence to the The will wasexplain change.
revoked, and a verdict should have been directed for the plaintiff,
if the removal of the aseal was such mutilation as to thisbring
case within the to mutilatedprima presumption applicablefacie
wills, all the cases.by adjudicatedestablished

a willWhere is traced into the testator’s and itpossession,
comes from thence after his death with marks of mutilation upon
it, the is that he mutilated itpresumption animorevocandi. 1 Jar.

*133; 1 *134; Wills, 401;Wills Will. Ex. Schoul. s. Patterson v.
In thisHickey, case the fact that thesupra. seal had been

removed was not examination. The factapparent upon was
shown will;the towitnesses the and inby shown that theway,
fact has the same effect as the mutilation werethough apparent.
“ It is nowhere held that . .the contestant . must account

Will,fox the mutilation.” Clark’s 1 Tuck. 445. The cases agree
that where is raised toany suspicion as the of angenuineness

instrument,altered the it is bound to remove theparty producing
for Ev., 564,the alteration. 1suspicion by Gr. s.accounting

note; Barnes,Hills 395;v. 11 N. H. Gruillow,v. 13Humphreys
N. H. 385.

hadHere there been and If offspoliation therepair. taking
•seal a revocation,makes case of aprima new seal onfindingfacie
the will does not rebut the It be a fair infer-presumption. may
ence that the on;testator the new seal ifput but he revoked his
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off, thewill old. he could nof make instru-when he tore the seal
it; necessary.will would bement his republicationby resealing

2 If the sealv. L. R. P. & D. 148. afterBothergill, tearingBell.
will and then-he returned to the intention by'theoff expressed

invalid,on, willthe it is certain that the is because-new sealput
will, he-it not his and thenthere was an interval when was since

the old sealdid not it. all theories as to howrepublish Despite
on, will had!fact remains that theoff and the new one thegot

ina its execution andbetween presentationundergone change
That fact made aThe seal wascourt. missing. primaoriginal

revocation; no evi-and as the offeredcase of proponentsfacie
contestant,case,the a verdict for thedence to rebut prima facie

have been ordered.should

Hollis, the defendants.Streeter for

to-­Pabsons, of the issue of revocationC. J. The submission
error ofdoes not present anythe the evidence reportedjury upon

the soundnessthe contestants. Concedinglaw toprejudicial of.
• testator,claim, with revocatoryremoval thethe bytheir —that

awill as is revocationintent, from a sealedof the seal published
the-­will, the ofif a will foundthe and that be among papersof

is, in the absence-­torn off thedeceased with the seal presumption
withthethat the seal was removed testatorbyof explanation,

thewill, not fall within prin­the case doesintent to revoke —the
sealwill found the appar­The was not withreliedciples upon.

Theoff, thetorn nor was it found papers.among testator’sently
in the testator’s-­to have beenthat the will was not shownfact

his deceasehis afteror was not found papersamongpossession,
assuming-­in which it was for probate,in the condition presented

found,the will could bea mutilation ofthat the evidenceupon
ofno basis for theall the authorities leaves presumptionupon
v.*134; Bennett307; 1 Jar. Wills1 Red. Willsrevocation.

Holt,410; v.Sherrod, 303,­ Am. Dec. Throckmorton3 Ired. —­40
552, mutilation was equally584. The of180 U. evidenceS.

was;evidence; itfurnished noitselfinsufficient. The document
perfect.apparently

it be conclu-it is claimed shouldwhichThe sole evidence upon
the-from the will bythe was removedinferred that sealsively
two-will, oftestator, was the testimonyto revoke thewith intent

whenwillthe thewitnesses that -seal put uponof the subscribing
red, willwhile the when presentedwas executed was coloredit

Whetherand size.a seal of a colorfor bore largerprobate green
thefromdocument was differentthethe seal put uponoriginally
bydeterminablea of factquestionone borne it at the trial wasby
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in estimationtheirto the weightcomparativeaccordingthe jury,
Moulton,v.document itself (Foggfurnished theof evidence bythe

executed, andsealed whenadmittedlyH. which was59 N. 499),
Reasonableof the witnesses.the recollectionfurnishedthat by

the the witnessesof recollection ofthemen doubt reliabilitymight
tenthem at leastsize of a seal last seen byas the color andto

reliedtheThat the fact which contestantsbefore. uponyears
evidence, a sufficientwasestablished thebynot conclusivelywas

motion for a verdict.for the denial of theirreason
tofact the tended provethat the testimonyBut onlyassuming

a redsealed with seal—that the will was originally—namely,
The orestablished, standthe contestants no better. tearingwere
method, evi­will, of a isa or the removal seal eitherof bycutting

theto instru­an inflict injurydence of purpose uponintelligent
inso is foundIf a will which has been treated remainingment.

thewhichdoctrine of the casesthe testator’s the uponpossession,
is, an done somebyas actcontestants that inasmuch suchrely

athe constitutewithout from testator wouldperson authority
hasa crimecrime, is in the instance thatthe inference not first
andcommitted, but that the act -has donebeen been rightfully,

of commonhis direction. It is matterhence the testator orby by
ofin this discas was used case—athat a seal suchknowledge

itsloseattached of timelapse powerby maypaper mucilage by—
off,of and an intentional removal mightadhesion and thatdrop

which it wasthe tobe some mutilation of paperaccompanied by
be, thethis it that absenceattached. However is sufficientmay

establish, norof the doesmutilation of notany paper conclusively
evidence, Whether theis that the was intentional.it removal

removed,accident, isseal fell off or was intentionallyoriginal by
is-­the evidence mere of and hence thereupon matter speculation,

Railroad, H.v. N. 285.for the Deschenes 69nothing jury.
evidence, nothe case allthat the contains theassumptionUpon

for the couldwhich verdict contestantsground appears upon a
not thehave been sustained. therefore are harmed byThey

refusal to order one in their favor.
had willThe evidence of the delarations that he notestator’s

he Thatand that had revoked will were excluded.his properly
he had a will thewas the ofconclusively proved by production

Thedocument whose was not onlyoriginal authenticity disputed.
force the statements the testator thatof was that thoughtproveto
he had done to will in his constitutedthe whichsomething opinion

revocation,a that he it matter of lawor was revoked asthought
S., 186,in a. s. 15. Afrom some his P.circumstances.change

S.,.will P.can be revoked as statute.expressly only prescribed by
186, 14. hiss. The own that has revokedtestator’s heopinion
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will is of no more force than his thatprobative he hasopinion
case,executed a will. In each the is not ofquestion the testator’s

but whether he has fulfilled theunderstanding, conditions nece­
“to the exercise ofssary the itHence has been thatright. said the

of a will . . .revocationexpress cannot be shown declar­by
Hill,ations of the testator alone.” Lane 275, 282;v. 68 N. H.

Hoitt,v. N. 475, 499,Hoitt 63 H. Hill,500. In Lane v. 68 N. H.
275, it was thatheld the due aalthough execution of will could

benot found from of alone,evidence the testator’s declarations
“nevertheless, when there is evidence for thecompetent jury upon

execution,the dueof andquestion from which they may properly
execution,”find such evidence of declarations of the testator tend­

to corroborate the direct evidenceing of execution is admissible.
This conclusion has been inquestioned but it is un­argument,

because,tonecessary consider the seen,as has.point, beenalready
the case no'contains evidence to establish adirectly tending revo­

ofcation the will. Without such direct evidence of some act con­
revocation, evidence, Hill,thestituting as was insaid Lane v. supra,

“282, is but of the testator’sproof and the testa­understanding,
tor’s cannot take the ofunderstanding the formalitiesplace pre­

Hoitt,scribed law.” Hoittby supra.v.

overruled.Exceptions
All concurred.

Merrimack,
31,Dec. 1903.

Railway.Carney, Adm’r, v. Concord Street

railway companyagainst negligently running uponIn an aaction for a child
incapable care,young exercisingas aso to he of beverdict cannot directed

establishingfor the defendants unless the evidence their freedom from
convincingfault is so anddefinite that fan-minded inmen could not differ

upon question.their conclusions that
adopteda in emergency allegedWhere course of conduct a issudden to bé

negligent, question party chargedthe for determination is not whether the
according judgment, pru-his bestacted to but is hewhether exercised the

average person ; ques-dence of the under the same and thatcircumstances
jury,istion one of for the and notfact one of law for the court.

argumentclosing ordinaryA inremark of counsel to the effect that care
requires upon propelled by power,the use of fenders street cars andelectric

jury company average.an the the isinstruction to that bound to exercise
cars,prudence equipping settingin furnishso sufficient cause for aside a

verdict, character,appearsit that was no thewhen there evidence as to
utility, appliances.operation,mode of or of use suchextent of


