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he made reference to the plaintiff as «the man who foisted upon:
the innocent public the notorious horse Magnet.” This statement
forcibly implies that the horse was notable in a bad sense, and
charges the plaintiff with palming him off on the public as a kind
of horse that he was not in fact.- There was no evidence what-
ever that the horse was notable in a bad sense, except perhaps in
the implications contained in some of the counsel’s questions to the
plaintiff ; nor that the plaintiff made any representations in rela-
tion to him that were not true; nor as to what became of him,
whether he has troubled the public or not. The statement is not
an argument based upon facts that were proved, but is a state-
ment of facts that were not proved. It had a natural tendency
that was prejudicial to the plaintiff in two ways: it tended to
prove that the plaintiff did not give full value for the notes, and
that he was a dishonest man. As the counsel did not withdraw
the remark when his attention was called to it by the exception,
and procure a finding of the court that it did not prejudice the
plaintiff in fact, as is required by the well established rule of law
in order to cure such an error, the verdict must be set aside im
consequence of it.

Exception as to the statement of counsel in argument sustained :
the other exceptions overruled.

Al concurred.

Rockingham,
Feb. 2, 1904. M

HmpExN v. ExErEr, HAMPTON & AMESBURY STREET RAILWAY.

Certain evidence deemed sufficient to warrant a finding that a release exe-
cuted by the plaintiff, and pleaded in bar of an action for personal injuries,
was obtained by fraud on the part of the defendant’s agents.

CAsE, for personal injuries. Plea, the general issue, with a
brief statement that the plaintiff executed a release of her claim on
June 20, 1902, in consideration of $225. Replication, that the
release was procured by false representation, with a tender of the
sum received. Trial by jury and verdict for the plaintiff. Trans-
ferred from the April term, 1908, of the superior court by Young, J.

The plaintiff’s testimony tended to prove that after suit had
been brought for the injuries she claimed to have received, certain
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agents of the defendants called upon her for the purpose of effect-
ing a settlement; that she referred them to her counsel, but they
falsely insisted that her counsel would do her no good, and that
they (the agents) were there for her own good ; that, although her
counsel had informed her a suit had been brought in her behalf,
the agents told her that such was not the fact; that she was in-
duced to believe that statement, and otherwise she would not have
settled with them ; that they said that il a settlement were made
with her counsel, they and the doctors would take the money and
she would get none of it; that they talked to her so earnestly that
she did not know what she was doing when she signed the release;
and that other false representations were made to her by the de-
fendants’ agents. The defendants’ motion for a nonsuit was
denied, subject to exception.

Page & Bartlett, for the plaintiff.
Hastman & Hollis and Emery, Simes § Corey, for the defendants.

WALKER, J. The defendant’s motion for a nonsuit was prop-
erly denied. The only reason suggested why it should have been
granted is that there was no evidence that the release was obtained
by fraud or undue influence. If the defendant’s agents, who
approached the plaintiff for the purpose of effccting a settlement
of her claim, frandulently took advantage of her limited knowledge
of business methods, and procured the release by falsely inducing
her to believe that her counsel were not faithful in their trust,
that they had not in fact begun proceedings in her behalf notwith-
standing their assertion to the contrary, and that they did not
intend to turn over to her any of the money they might receive in
settlement of her claim,—in short, that she would receive nothing
on account of her injuries wunless she accepted what was then
offered 1o her, because of the asserted unfaithlfulness of her coun-
sel,—her settlement for $225, instead of a much larger sum to
which she was justly entitled, procured by such false representa-
tions, was not binding upon her. These questions were for the
jury to determine; and their submission to the jury, under appro-
priate instructions, was not error. The fact that the plaintiff’s
testimony was not in all respects consistent, or that it furnished
legitimate ground for the argument that she was not influenced by
the assertions and representations made to her by the defendant’s
agents, relates merely to the weight of her testimony, to be con-
sidered by the jury, and presents no question of law.

It is unnecessary to consider other statements made to the
plaintiff during the negotiations for a settlement, upon which it
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is claimed she was fraudulently induced to rely; those above
referred to are sufficient to justify the submission of the case to
the jury. .

Breeption overruled : judgment on the verdict.

Youxe, J., did not sit: the others concurred. '

Rockil.lgha,m,
Feb. 2, 1904.

HARRIS ». SALEM ScHOOL DISTRICT.

A school district is not liable at common law for injuries to a pupil which
" result from improper means of transpertation negligently provided for the
accoromodation of scholars at the public expense.

Casg, for personal injuries, brought by the plaintiff, a minor, by
his father and next friend. The defendants moved to dismiss the
action, on the ground that they were not liable as matter of law;
and the question of law arising on the motion was transferred
from the. April term, 1908, of the superior court by Young, J.

The declaration is as follows: «That the defendants, at Salem,
in the county of Rockingham, on the first day of September, A. D.
1901, being a town school-district for the maintenance of a public
school in said town, for the education of the children of school age
residing in said district, did establish and maintain a public school
at the center of said town, and abolished and discontinued the
school in the district where the plaintiff resided; and in place of
said school in said district, undertook to transport, and did trans-
port, the scholars of said district, including the plaintiff, a distance of
over two miles to said school at the center of the town; and it was
the duty, and the said district was legally bound in the transporta-
tion of said scholars to furnish proper, safe, and convenient trans-
portation to and from the homes and residences of said scholars and
said school, and to so care, protect, and provide for their- comfors
in such transportation as not to endanger the lives or health of
said scholars thus transported. Yet the defendants, well knowing
their duty and though often requested, did not provide safe,
convenient, and suitable conveyance of said scholars, and so unlaw-
fully, unreasonably, and negligently transported and conveyed
said scholars as to endanger their health; and the said plaintiff,
being of legal school age and being desirous of attending the pub-
lic schools of said town, where he had the legal right to attend,




