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trustee,a thein factit was not servedwrit, uponasandtrustee ”“ ofwithin the meaningtrusteeby processwas not beganaction
Clement,v. 18245, ClementPublic Statutes.1, chaptersection

theSmith, 642. It is as61 N. H. though611; Cole v.N. H.
blank, in case-whichhad left entirelywrit beenof thetrustee part

it a writashis byhave duty servingperformedwouldthe officer
2; 1893,.S., 219,e. s. LawsP.and attachment.summonsof

action, therefore, on the groundthe67, 6. The order dismissingc. s.
was error.trusteeby process,that it was begun

sustained.Exception

All concurred.

Belknap,
1904,2,Feb.

Hodgson.Hosiery a. v.Union Co. &

agent inauthority in act for Ms co-tenantsThe of a tenant common to as
inundertaking to dogiven his so thea cannot be inferred fromtransaction

representinstance, special authorityparticular them innor from a to
concerning property.the commonanother transaction

prove authority.alleged agenttestimony to hisThe of an is admissible
purchaseTestimony understanding parties in theof interestedto the theas

ownership.questioncompetent uponproperty of itsof is the
only prove a facttends to conceded does notThe of evidence whichexclusion

error.constitute reversible
might properlyexception rejectionlies to the of haveNo evidence which

ground remoteness, in of indicationexcluded on the the absencebeen of
that such not the fact.was

Assumpsit, theto recover the value of furnished defend-steam
1, 1899,ant for and frommechanical Decemberheating purposes,

6,to 1900. Trial and for theverdict defendant.January by jury
term, 1902,from theTransferred November of the courtsuperior

Stone, Stewart,J. busi-The are Franklin P.by plaintiffs doing
Morin,ness as A.the Union J. P. andHosiery Company, Georgia

&under the name of J. P. Morin and thecopartners Company,
Mills, a of which C. Marshall is theBelknap corporation, William

treasurer and general manager.
The defendant the aaforesaid was dye-during period operating

house which she of Theleased the Mills. UnionBelknap Hosiery
and Morin & of thewere also tenantsCompany Company Belknap

Mills, and ofdistinct the latter’soccupying separate parts prem-
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ises. The Mills also a ofBelknap theoccupied portion premises.
The' several thedepartments occupied were heatedby plaintiffs
from Mills,the boiler owned the and fromby -Belknap this boiler
the steam in was furnished to thequestion defendant.

November,The tended thatevidence to inplaintiffs’ prove
1899, .the defendant’s asked ifMarshall steam becouldagent
taken from the Mills boiler to the untilBelknap operate dye-house
a new could be installed for the and that Marshallpurpose,boiler
assented; that was said about but Marshallnothing compensation,

and thatunderstood the defendant would thewhatexpected pay
steam worth;taken her was that sheby reasonably takingbegan

1, 1899,steam December and used it herfor all dye-house pur-
thereafter;forposes that thethirty-one the useddays plaintiffs

boiler for ten toonly, from fifteen-heating beingpounds pressure
sufficient for that that the of the boilerpurpose; expense running
for the use was but that it was toplaintiffs’ slight, necessary
maintain the at from topressure for theforty sixty pounds dye-
house, the for which the steam was there usedpurposes taking
the fromsteam the boiler very and arapidly largerequiring
amount of andcoal attendance to thatfrequent keep up pressure;
at the thetime defendant’s asked for steam he wasagent Marshall

that,told as the would steamdye-works more and arequire higher
than was forpressure he had betternecessary heating. purposes,

run himself,the- boiler so thebyas he- could controldoing
desired,he and thatpressure as this forwasarrangement solely

the defendant’s accommodation. A thewitness who .had operated
for a .number indye-works' of withyears, connection the same

boiler, coal,intestified that ithis would take a tonjudgment of
a to make the steam today do the work done thenecessary by
defendant in the the time indye-house during question.

In of thatthe claim the owned the coalsupport plaintiffs
there was thatjointly, evidence conferred eachthey together year

and decided the time to theirupon Mar-buy thatyear’s supply;
shall, for the Mills andacting the other andBelknap plaintiffs,
with latter,the and ofconsent theauthority the coalpurchased

convenience;and had it to thebilled Mills for ofBélknap the sake
due,that as the bills became Stewart and &Morin Company paid

the shares,Mills andfor their the latter the vendorsBelknap paid
checks;the withcoal allof that at the end of eachcompany year
account,the the bills,items on the coal wereheating including

.added and the whole matter was then betweentogether, adjusted
the each such-plaintiffs of the wholeby paying proportionate part
as his radiation radiation;bore to the total nothat Marshall had

andfromgeneral authority Stewart Morin & toCompany permit
steam,others to the nouse and towhatever from themauthority
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'anddefendant hereinafterset tlietbe bymake upagreement
Mills,coal, tomade out thefor BelknapbillsReceiptedstated.

in evidence.introducedwere
that hertended toevidence prove throughThe defendant’s

to steamtalks Marshall relativehad with takingshe severalagent
untilMills forof dye-housethe the purposesfrom boiler Belknap

installed; couldMarshall said shebo thatnew shouldher boiler
thereof,as thesteam, and, in an to costthe answer to inquiryhave

a toskilled fireif would furnish dyer,that she McGloughlin,said
made;steam, no would beshe used the chargethe boiler while
steamMarshall’s takingshe to proposition, beganthat agreed

boiler,to1, 1899, run the pay-furnishedDecember McGloughlin
until last of theand the steam thehim a used day$2.50 day,ing

inamount of work was donemonth; a smallthat comparatively
month, ofused aonlythe steam being partthatthe dye-house

all; that ain she used onlyten dayseach and aggregatingday
and, manfurnished a tohavingof the steamsmall part generated,

Marshall, toboiler, was not indebted thethe withtend as agreed
plaintiffs.

1900, a for theMarshall sent billthat inIt February,appeared
defendant, ofout in the name theto made Belknapsteam the

Mills, the item written uponwas returned with followingwhich
“ Afterwardat per$2.50it: John 81 days, day.”McGloughlin,

steam, follows:& a bill for the made out assentMorin Company
& It alsoA. J. P. Morin Co. and others.”“E. toHodgson,

and one Tilton used thethat the Laconia Democratappeared
three thetwo or timefor for days duringboiler heating purposes

andhad The Unionthe defendant steam. Hosiery Company
andwas steam& knew that the defendant takingMorin Company

boiler,to the but didrun theythat she furnished McGloughlin
Marshall,made her with beyondknow of any bynot agreement

steam, and that she wasfact she use they supposedthe that might
worth. The defendantthe was reasonablyto wliat servicepay

&and Morinnot know that the Union Hosiery Companydid
inin the steam or the coal usedhad interest pro-anyCompany

it.ducing
P.of J. Morin thedirect examination following questionOn the

“excluded, When theto thewas subject plaintiffs’ exception:
mill, asto who owned the coal youthere thecoal was brought

the fol-examination of Stewartit?” On the directunderstand
excluded, to thewas subject plaintiffs’ exception:lowing question

“ wasfrom source that thereor not knew anyWhether anyyou
that wassteam toHodgsonMarshall and Mrs.contract between

month Decem-in her the offor use duringbe furnished dye-house
in,consideration in the boiler?”ber, steamthat she keep up
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denied,wasthe instructionsfor followingrequestThe plaintiffs’
that the“The evidence is undisputedtheirto exception:subject

used Mrs.that was by Hodgson,the steamin makingusedcoal
December, 1899, was ownedindefendant, in her dye-house,the

Stewart, and the Mills.Belknap&Morin Company,byjointly
the coalto awayhave noTherefore, power givewouldMarshall

owners, or to make the con-otherof the jointthe assentwithout
her,with herwas made throughdefendant allegesthethattract

her,furnishedin relation to the steamHodgson,Samuelagent
in this action.to be recoveredis soughtwhich paymentforand

con-did make thefind that MarshallThen, if shouldeven you
defendant, that does notthe factsteam, byasthe allegedfortract

findcase, should furtherunlessin this youa recoveryprevent
contract,and to the orknew of assentedthe other plaintiffsthat

The of the uponportion chargethe same.”ratifiedafterward
inexcepted, appearsthe plaintiffs speciallywhichtothis subject,

to the exclusion of certaintheiralso exceptionas doesthe opinion,
consumed.of 'coalamountto theasevidence

■Peaslee, thefor plaintiffs.8.Walter

the defendant.forYoung,Shannon

to recover the value ofisBingham, This action broughtJ.
defendant, in which the claimplaintiffstheused bysteamcertain

in Two oftenants common. groundsorownersbe jointto
trial: That theat the Belknaprelied upon (1)weredefence

steam, and that Marshall was itstheowner ofsolethewasMills
of the forto an steamexchangeand agreedmanager,general

boiler;inthe thedefendant tendingbyrenderedto beservices
inthe steam commonand Morin ownedif Stewartthatand (2)

andMills, their made theMarshall was agentBelknapthewith
rendered forA verdict wasbehalf. generalin their-agreement

whether the verdict wasbe ascertainedcannotItdefendant.the
defence; but in orderofor secondfirst groundtheuponrendered

either thethe defendant on ground, juryfora verdictreachto
made the byMarshall agreement allegedthatfoundhavemust

defendant.the
inMills owned an interestthe BelknapthatconcededwasIt

that itcontention was was the solesteam, defendant’sthebutthe
not but theMills isof the Belknap reported,charterTheowner.

to rent itsauthority prem-out as possessingitselfheldcompany
them with steam from its boiler.and to supplytenantstoises

tenants. Marshalldefendant were itsMorin, theStewart, and
tothereforeand possessed authoritymanager,its generalwas
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make contract in itstlie behalf. The have found that hejury
record,made the with the The asalleged defendant.agreement

shown,will be of thehereinafter no error whichpresents Belknap
circumstances,availMills can itself. Under these mattersit not

whether the aMills owned the whole or fractionalBelknap part
steam;■ofthe its of is verdict.theright recovery precluded by

Can the verdict andbe sustained as Stewart Morin?against
instructed,The case was tried the wereupon theory, juryand.the

that the could maintain action if andtheir Stewartplaintiffs
steam,Morin owned in and ifinterests the Marshall had no

to make the ofcontract with defendant inauthority theexchange
their behalf. No was taken to this instruction. Forexception

case,the of this the instruction be as thepurposes may regarded
law, without the inwhether action the formconsidering present

177;can be maintained N. H.v. 71 TuckerClough, v.(Russell
Preston, 473; 38;24Webster,60 Vt. Turner v. Kan. Keener
Quasi-Cont. Ferrin,or cannot Coal Co.be v. 71330), (Concord

33; 411;Sanborn,N. H. Clark 68 N. H.v. North Haverhill
Water Co.v. 63 N. H.Metcalf, or whether the declaration427),

192;-should N.be amended 65 H.v. Gould v.(Hayes Colby,
115;N. H. etc.61 Co. N. H.Blodgett, v. 59Taylor Starkey, 142),

amended,or if whether the evidence adisclose such statemight
Moore,of to afacts as v. N. H.recovery. Pickering 67preclude

533, 536. No is inerror that of theperceived part charge
wherein the court stated the claim and to Mr.referredplaintiffs’

Mills,Marshall as the of the nor in the referenceagent Belknap
made to certain inevidence the case.documentary

The exception which counsel for the seem toupon plaintiffs
is the taken that ofrely one to thespecially whereinpart charge

“the were told that ifjury Marshall was the of theseagent plain-
coal,tiffs in this and these andbuying making payments, doing

do,what it in heis evidence did and if he was as foragentacting
these Ithen shall arule as matter of thatplaintiffs, law they
would boundbe whatever he to . . .by representation made

.. .unless knew IfHodgson, to theHodgson contrary. you
.should find as a matter that . . .of fact Marshall was the

matter,of the in this aagent plaintiffs is of factquestion—that
determine,for to inthat his asyou acting capacity agent—and

for these he had talk .this with . .plaintiffs asHodgson,
defendant,testified to the Ithen as aby matteryoucharge again

law,-of verdict,the defendant would entitledbe to unlessyour
.find that . . knew . .you of . Marshall’sHodgson

and the limitations of it.”agency
This instruction was and Iterroneous. didmisleading not

theto what was to-explain essential Marshalljury give authority
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Morin their If it did inand as effectagent.to bind Stewart not
that assume that Marshall hadthe they mighttell authorityjury

ifand Morin he undertook to theto act Stewart make contractfor
behalf,in at least them to infer that he hadpermittedtheir it

ifbind and Morin he was their in'to Stewartauthority agent buy-
coal and inand for the undertook to act their behalfpayinging

with defendant. Butthe contract the toin authoritymaking
for notthe the defendant’s services could besteamexchange

it,to so of fromfrom nor hisinferred his undertaking dispose
and for the coal. It must be otherbuyto proved bypayagency

This sustained as to Stewartevidence. isexceptioncompetent
Morin; there no ofbut as is Marshall’squestionand general

Mills, error harm.the the does them nofor Belknapagency
that Mr.did not was herdefendant deny Hodgson agent.The

befor could hisbyHis her proved testimony.agency
counsel, which wasof the defendant’s toThe remark exception

to notaken, be of materiality.seems
coal,owned the it to ascer-who was necessaryTo determine

inof all the interested its pur-partiestain the understanding
chase; interested, his under-Morin was one of the sopartiesAs

and he shouldthe which offeredwas material testimonystanding
ante, 170.in Fosterreceived evidence. v. Sargent,have p.been

Stewart did not know offinds that any agreementThe case
steam,the theand defendant as to the beyondMarshallbetween

ait. As this to have been con-use appearsfact that she might
fact, in no the' exclusionthe were way injured byplaintiffsceded

toaddressed Stewart.of the question
December,the month ofthe steamused duringThe defendant

the used her this periodvalue of steam byThe during1899.
defendant, usedThe the and othersplaintiffs,was in dispute.

month. the valuethe boiler that As onsame bearingfromsteam
defendant, tothe offered showtheused plaintiffsthe steam byof

the two or threecoal consumed years precedingofthe amount
had steam.that in which the defendantthe followingand year

in other conditionsconsumed thoseof coal years,If the amount
same, with the totalwhenhad some tendency, comparedthebeing

aboveof thethe business whichduring yearamount consumed
consumeda how much wasformed to provemonth part,named

benefit, the trialit fordefendant’s still wasfor thethat month
similar, whetherthe were andwhether conditionsto sayjustice

offorAs no reason the exclusiontoo remote.the wasevidence
as it have beenmay -properlyandwas given,the evidence

named,the above the exception pre­of reasonsfor eitherexcluded
;ante, Sauc­298law. v.of Reagan Railway,no p.questionsents

292; Lake, N.Mills, ante, v. 71Challis H.p.ier v. Spinning
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Beattie, 462;90; Railroad,59 N. H. StateHilliard v. v. 58
410.N. H.

to theThe instruction as of the coal wasrequested ownership
As to this differentdenied. inferencesquestion,properly might

drawn from the facts and it wasbe for theproved, tojury
determine.

to the exclusion of theThe evidence as toexceptions Morin’s
coal,the of the andof toownership theunderstanding charge

sustained. Theof the court as to are others areagency, over-
Neither those sustained was material aruled. of to recovery by

Mills, them;and the verdictthe stands as to but to.Belknap as
itand is set aside.Morin Stewart

Casedischarged*
All concurred.

Hillsborough,
2, 1904.Feb.

Ex'r,Weston, a. v. a.Elliott &&

contribution, brought against uponI11 action for probatean co-sureties a
by surety paidthe executor of a who has equitablebond more than his

share, testimony of anthe one defendant as to oral contract of indemnity
plaintiff’sthe testator and thebetween other defendant is bynot excluded

1G, 224, Statutes,chapter appearsPublicsection when it that the witness
party agreementthe andnot to that liabilitywas Ms is not affected

thereby.

Equity,in forBill contribution between co-sureties aupon
Moore,bond C.by asprobate signed Joseph andprincipal, James

Weston, Elliott, Dowst,A. Alonzo Frank and Cora L. Brook-
house, as sureties. The executors and heirs of Weston are the

and Elliott and Dowst are the defendants.plaintiffs,
substance, that,inThe bill as the result ofalleges, a suit upon

bond, Moore,the was renderedjudgment theagainst estate of
Weston, sureties;and the other that $10,703.29Elliott has paid
in satisfaction of the and thepart judgment, plaintiffs have paid

$58,384.60; thatthe neither Moore nor Brookhousebalance— are
of to attachment orany property openpossessed levy, but that

and Dowstboth Elliott have such Theproperty. ofprayer the
that,is thehill thanpaid more theirplaintiffs having equitable

of the Elliott andshare Dowst be orderedjudgment, to pay their
and tothereof tbejust part proportion plaintiffs.

beard,the case was called toBefore be Dowst moved that the
von. lxxii. 2S


