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Beattie, 462;90; Railroad,59 N. H. StateHilliard v. v. 58
410.N. H.

to theThe instruction as of the coal wasrequested ownership
As to this differentdenied. inferencesquestion,properly might

drawn from the facts and it wasbe for theproved, tojury
determine.

to the exclusion of theThe evidence as toexceptions Morin’s
coal,the of the andof toownership theunderstanding charge

sustained. Theof the court as to are others areagency, over-
Neither those sustained was material aruled. of to recovery by

Mills, them;and the verdictthe stands as to but to.Belknap as
itand is set aside.Morin Stewart

Casedischarged*
All concurred.

Hillsborough,
2, 1904.Feb.

Ex'r,Weston, a. v. a.Elliott &&

contribution, brought against uponI11 action for probatean co-sureties a
by surety paidthe executor of a who has equitablebond more than his

share, testimony of anthe one defendant as to oral contract of indemnity
plaintiff’sthe testator and thebetween other defendant is bynot excluded

1G, 224, Statutes,chapter appearsPublicsection when it that the witness
party agreementthe andnot to that liabilitywas Ms is not affected

thereby.

Equity,in forBill contribution between co-sureties aupon
Moore,bond C.by asprobate signed Joseph andprincipal, James

Weston, Elliott, Dowst,A. Alonzo Frank and Cora L. Brook-
house, as sureties. The executors and heirs of Weston are the

and Elliott and Dowst are the defendants.plaintiffs,
substance, that,inThe bill as the result ofalleges, a suit upon

bond, Moore,the was renderedjudgment theagainst estate of
Weston, sureties;and the other that $10,703.29Elliott has paid
in satisfaction of the and thepart judgment, plaintiffs have paid

$58,384.60; thatthe neither Moore nor Brookhousebalance— are
of to attachment orany property openpossessed levy, but that

and Dowstboth Elliott have such Theproperty. ofprayer the
that,is thehill thanpaid more theirplaintiffs having equitable

of the Elliott andshare Dowst be orderedjudgment, to pay their
and tothereof tbejust part proportion plaintiffs.

beard,the case was called toBefore be Dowst moved that the
von. lxxii. 2S
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itamend their billto by againstbe required bringingplaintiffs
and him andnotand jointlyhim severally separately, against

him.Elliott, be made for trialissues up againstand that separate
motion, filed an affidavit to the effect that heheof theIn support

thatthe of Westonthe bond upon representationinduced to signwas
in itestate which were to bethe wascomprising giventhe securities

itcontrol,his thatand under so wouldinheld Weston’s custody
them; thator Wes-for Moore to dissipate squanderfee impossible

control,all times hissecurities at underto thekeepton. agreed
from on accountthe affiant of lossany dangerto fullyand protect

Moore;conduct of that Westontheor improper•of the estate
in thethat he securi-his permittedtofailed agreement,perform

them;Moore, who thatthe ofinto hands dissipatedtoties pass
and fromwas distinctwith affiant separate anythe'the agreement

Elliott; and suitand that this wasWestonbetween.agreement
the affiant for the ofand jointly, purposeElliottagainstbrought

in the latter’s behalf.from testifyingElliottpreventing
“ thatThe said defendant saysthe plea:filed followingElliott

mentioned, theas at sug-in said bill surety,the bondhe signed
inof James A. Weston said bill men-requestand expressgestion

to him that the of Nina D.stated estatetioned; said Westonthat
securities andmentioned consisted ofin said billBrookhouse

inwould be his andcustodyhad or placedthat beenproperty
mentioned,in said andbill agreedC. MooreJoseph•control by

would assaid bond hesuretydefendant signif saidthat the
within controland his andsecurities propertysaidwould keep

further,loss,from andthe said defendantthus protectwould
him, Elliott,the said andwould fully indemnifythat heagreed

loss, cost, aiid tofrom all damage, expensehim harmlesssave
ofreason his so saidbybe signingsubjectedwhich he might

said bondhe sobond, relyingabsolutely upon-and that signed
not havewould done so. Where-and otherwisesaid agreements,

dismissed,bill be and formaythat saiddefendant praysfore said
costs.”Ms

court,term, 1903, theof thesuperior following rulingMayAt the
“FiJce, J., to the Ifsubject plaintiffs’ exception: uponmade bywas

case, in form or amended aseither its presenttheofa hearing
motion, the executors not tothe above elect testify,inforprayed

the theas to terms oftestifynevertheless allegedmayElliott
that the was betweenit agreementappearsprovidedagreement,

alone, thereto;and that Elliott was not privyDowstandWeston
a witness.this, Elliott be This ismay rulingto determineand

.it be held that Elliott has not suchthat shallthe provisionupon
to contri-Dowst calledin the amount may-be uponinterestan

Dowst,the actiona real tohim party againstconstituteas tobute



v. Elliott. 436N. WestonH.]

If, however,him itto as a witnessand disqualify thereby.
the was between onthat Westonshould appear alleged agreement

other,onone Dowst and Elliott the Elliott’sthe side and jointly
shall excluded.”betestimony

Hollis,andTuttle Streeter forBurroughs theTaggart, plain-<f*
contribution,are to a suittiffs. Co-sureties forequally subject

inof contract to their relations.independently any special regard
Their themselves are and isonerights among interdependent, any

in order thatinterested be made them ormay ofany against any
The claim for anthem. contribution is to madeappeal justice by

others,all the aone and is not bundle ofsurety against separate
suits, in numberand several as as there betomany sure-happen

Weston,between Elliott andties. As Elliott is liable forequally
burden;halfone the whole and then if to heElliott has pay, might

into for his turn forlook Dowst contribution what he had paid
share,more than his this case one Insixth. fortestifying—in

Elliott, therefore, Dowst is ofhimself this and isrelieving liability
interested; fact,and who intherefore one is not techni-though

suit,an interested to the cannotcally, party testify. White v.
Dakin, 632; Fla,N. IT. Foster70 v. 69 N. H. 460. The ofobject

andthe statute is will not ifequality, be attained thisequality
is admitted. The whole of andtestimony deci-history legislation

in insion this this state shows how theregard line ofstrictly equal-
Ballou,is to be Tilton, ;maintained. 62ity sought v. N. H. 605

Merrill, 107; Moulton,Dow v. 65 N. H. 254;Stevensv. 68 N. H.
L., 1889,228, ;c.G. s. 16 Laws c. 74. ask inWe this action that

this standard of be andequality preserved, that as to personal
transactions with the the ofdeceased bethelips closed.living

The defendants that are entitled as aargue they matter of equit-
severed,able to have the issues them soright theagainst that one

for the other. It be admittedmay testify might that a court of
ahas to sever the issuesequity someright presented, provided

case,reason betherefor shown. Inequitable this the equita-only
ble show is a threatenedthey underright theinjustice statute.
The the inof statutedisability as well atapplies equity as law.

Wheeler, N.liobinsonv. 51 IT. 884. A threatened underinjustice
therefore,statute, severance,the is no for where statuteground the

itself, here,as for cases of injustice. No reason canprovides be
for the issues that wouldalleged not also aseparating be reason

such,for the of inadmission the the action astestimony underjoint
17, 224, Statutes;section Public andchapter acknowl-yet they

it not inthat is aedge competent action. Circumventionjoint
does not the of the statute. It is noprevent operation rea-proper

sever,inson ifto thatequity cannotjoined they testify.
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toFurther, on their own affidavits show injustice.they depend
are the effect that the re-in this to injusticestateThe decisions

the discretion of the court mustthe exercise of appearforquired
theof themselves. Thetestimonythan from the partiesotherwise
does not constituteadmit the testimony injusticerefusal tomere

fact that thethe statute. The par-of livingthe meaningwithin
transactions,of the is reason for exclud-alone have knowledgeties

Perkins,it. Perkinsnot for v.and admittingthe testimonying
261;66 N H. Sheehan v. Hen-264; v. Gafney,H.68 N. Simpson

Porter, ;N. H. 206 v.101; v. 63N. H. English Berrynessey65
Nelson, ;354; 62 N. H. CochranTuck v. 469McArdle, N. H.62

501;571; 51 N. H. Har-True v.60 N. H. Shepard,Langmaid,v.
Hilliard, N. H. 551.47v.vey

not have forwould been witnessesóompetentThese defendants
contribution, inat law for as Currier v.in an actionothereach

613, in thathad an executor been theBaker, N. H. plaintiff51
no different where contribution isbecase; the rule shouldand

theThe court is no more toa in separatebill equity.bysought
law; and at law it done.than at could not beinissues equity

for the motion filed Dowst isfoundation bythe onlyAdmittedly,
all,atand this is no foundation as is seenhim testify;toto enable

aaffidavit as the ofabove. His to existencecitedfrom the cases
inhim and Weston must not be considered de-betweencontract

and if that affidavitof isthe injustice; disregarded,questionciding
for the motion.allat appears grantingreasonno

theof the affidavits andsubstance proceedings bywholeThe
Eachto themselves as witnesses.is an attempt qualifydefendants

other, and each is toof the swearthe testimony readyondepends
intend to to the sameBoth testify precisely thing,other.thefor

a de-relates to transaction between thetestimonythe wholeand
testator, whose are death.sealedand the lips byplaintiffs’fendants

sothe effect of that statute which hassalutaryavoidwouldBoth
The thein this state. of statute isverythe law objectbeenlong

threatened, are to whichthe survivorsfor testifying something
survivors,”and the ofcannot.be,contradicted, “danger admitting

Davis, 462,47 N. H.v. is thrustin Chandler fully uponofspokeu
affirm what the in noexecutor isthese positionBoth partiesus.

to withhold that to which the estate is enti-seekBothto deny..
means.tled, and the sameby

the of the affidavits themselves.a moment allegationsforConsider
lines of Dowst’s affidavit is Dowst’s ownfourteen purelyfirstThe

himof between and Wes-to a contract indemnityastestimony
on the before men-beton, entirely disregarded groundand should

cannot his own estimate of: a give injustice.that partytioned
that the awasdenyfour lines expressly agreement jointnextThe
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Elliott,with and itaver that was a severalagreement agreement
Here,between Dowst and Weston. him-he is loragain, speaking

self, and the affidavit should be He further aversdisregarded.
that this action Elliott from forby may'be prevented testifying
him, Elliott, cause,or he for at the trial of the as to the facts relat-

to the andconditions circumstances whichunder becameing they
bond,sureties the thus the thatupon reliance each defend-showing

ant the other’s a inas defence thisplaces-upon testimony suit.
The court ruled that Elliott in order to show thatmight testify

alone,the was andbetween Weston Dowst and thatagreement
;Elliott was not in thereto and the in affi-clause Dowst’sprivity

davit as to the nature of the with him in-separate wasagreement
toserted this But we submit that the carriessatisfy ruling. ruling

its own with it.contradiction Whether the oragreement agree-
them,ments between andWeston these or either of wereparties,

several or must be shown somejoint, outside evidence otherby
than that the themselves. When Elliott testifiesgiven by parties
that the between andWeston Dowst wasagreement a separate

thereto,is he not that he was not aagreement, andtestifying party
so the of Dowst in liis turn? Ifreinforcing testimony Weston

affidavits,made two it is fromagreements, the and fromapparent
the declarations of the show,as to what meant toparties thatthey
all three were at the time thepresent were Ow-made.agreements

to the death of one of the threeing the other two(Weston), (El-
liott and can without fear of makecontradiction theDowst) agree-

several, chpose.ment or asjoint To themthey topermit give
their version as to the or severaljoint character of the agreement,

then,and under other,the of each for thepretext testifying give
their version as to the terms of the would beagreement, utterly

to the ofcontrary the statute andspirit within the mis-directly
chief which the sureties,meant to Aslegislature Westonremedy.
and Elliott boat,and Dowst were inall the farsame so as appears

;from the face of the bond and we submit that the statutes of this
state the executors and Elliott andplace Dowst on the same foot-

so far as to transactions with ining, the deceased histestifying
lifetime is suit,concerned. are in defence of theThey and they
are in the Weston,as to transaction inprivity the life of for they

bond;are both sureties on the same and outside of their own tes-
are intimony, sureties the samethey so that the samedegree,

would be conclusiveproof each.against
The attitude of ofcourts other states toward similar statutes

shows how our Kansas,statute to be Inought the stat-regarded.
ute as toprohibits testimony personal communications with the

Wood, 408,deceased. In 400,v.Wills 28 Kan. the court said:
Where there side,are two on the onepersons like inter-having
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ests, should, for the ofthey statute,purpose force to thegiving be
one,considered as and neither be topermitted her version ofgive

the andconversations ofstatements the deceased to the inother
“Massachusetts,her In thepresence.” statute that whereprovided

one of the to the dead,,contract orparties cause oforiginal action is
the other notshall be admittedparty to in his owntestify favor.”

Porter, 349,v. 3Pettingill Allen was an action of tort for the-
obstruction of a Severalway. defendants were sued thejointly,

died, and the actionplaintiff was thereafter his ad-prosecuted by
ministratrix. The court held that one of the defendants could not
be allowed to in behalf of thetestify others as to facts which

“affected them alone. To the construction of the andadopt judge,
allow the 'other,defendants to for each buttestify not for them-
selves,would rise ato multitude of nice andgive wouldquestions,
often itmake tonecessary thepermit to hear evidencejury affect-

the witness but whiching the courtpersonally, must instruct them
not to the him.”affect case as toought

Burnham, Brown, Warren,Jones for Elliott.

Branch,OliverB. for Dowst.

Parsons, C. J. The to the case areparties the executors of
Elliott;.Weston, Dowst,who have not elected to andtestify, The

court motion of Dowst made an orderupon the exam-permitting
ination inof Elliott of a defence setsupport Dowst.special up by
The transferred is that raisedonly question the toby exception
this order.

The contention is that the of Elliottplaintiffs’ cannottestimony
16, 224, Statutes,be received under section Public whichchapter

that when one to a suit is anprovides executor neitherparty party
shall unless the executor elects totestify, Thistestify. provision
is an to the allmerely exception general provision persons-making

witnesses,as otherwise,whether interestedcompetent as orparties,
and does not new restrictionsimpose any the of'upon competency
witnesses. The law as to the classes remains as itexcepted was-

Moulton,before the the Stevens v. 68legislation upon subject.
254; Parsons,N. H. Snell N.v. 59 H. 521.

“ Parties named the record were not as such andupon upon
that account their aroseincompetent; exclusivelyincompetency

interest,from their and if they were to evidencewilling give they
be called the Stark. Ev. *127..might by opposite parties.”

record,nominal to the who had no inMerely interest the-­parties
result, 288,­Brown,could v. 3 P. Wms.testify (Piddock Eq.—­2

397, 13; Barron, 494;Cas. Abr. var. Jackson N.v. 37 H. Wal-
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; a defendant hav­Blanchard, 3 and defaultedN. H.v. 395)lace
balanced,or couldinterest, was adverseor whose interestnoing

Pitman, H.69 N. 423.v.his Chasea for co-defendant.witnessbe
507, 511,Whidden, N “at59 H.short, in v.PageIn as said

rule, exclud­law and inlaw, both at equity,the generalcommon
v.witnesses, Peirce Burroughs,hadas exceptions.”ing parties

were to.to the record subject512. InN. H. chancery, parties59
1at law. Gr.thanwitnesses much more freelyasexamination

circumstances, one defendant couldEv., s. 361. Under certain
however,suit,A to thea a witness.use co-defendant as party
court forleave thebynot be upon grantedcould examined except

was, however, courseas oforder grantedSuchthat purpose.
was notmaterial witness andthe was aaffidavit thatupon party

to whichin the matter ason side ofinterested the the applicant
to.order made subjectwas beingsuch examination proposed,—the

315,H.14 N.Second v.Cong.Society Society,all exceptions.just
254, 262; McDon­325; Neilson v.v. 8 Conn.Comstock Hadlyme,

ald, 201;6 2 Ch. Pr. 1043­—­1045. See SouverbyeJohns. Ch. Dan.
246,Arden, 240,1 247.v. Johns. Ch.

J.,Parker, init therule and the reason for are stated C.byThe
325, thecited languageNew caseHampshire adopting326),{pp.

“338, inAs a suitas follows: equityof EvidenceGresley’sEquity
issues, rule all who areand the compelsoften contains many general

in or defend­to be made either plaintiffsinterested any way parties,
ants, could furnish materialit often that a whohappens person

fromin isevidence one precluded doingrespecting point dispute
inin of interestmade a somebyso being party, consequence

Others, witnesses, madeare oftenanother who bepoint. might
sake, fre­for as mere Leave is thereforeform’s a trustee.parties

examined, on motionin for a to be sug­quently equitygiven party
interested, Thejustnot allthat he is and savinggesting exceptions.

in bein the matter tointerest of the motion is interestspoken
however,into, If,inexamined not interest the cause.”generally

that the wasafter the of the evidence it partyappearedtaking
wasat time of the of the testimonyinterested the usetestifying,

Bell v.not Second v. Society,permitted. Cong. Society supra;
Woodward, Atwater,315, 336; 246 N. H. MohawkBank v. Paige
54, 60, 61.

The of the court followed this makingsuperior practice,ruling
due for in evi-allowance the the method of presentingchange
dence. The of was that Elliott’s testimonysubstance the ruling

which itshould be received he had no in the matter toif interest
related, and he was inter-should be excluded if it thatappeared

was, as hasested. The theof the court to make orderpower
seen, wit-been taken thenot away by renderingstatutory change
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hadnesses whocompetent beenpreviously incompetent because of
interest. The must beexception Foroverruled. the same result

statute, Ross,under-a similar see Whitev. Ill.147 427.
Whether Elliott is ininterested the subject-matter about which

him,Dowst to examine is a whichproposes question might, prop-
be untilleft the evidence iserly The thatpresented. most can

is,now be thatsaid the factsupon now before the court Elliott
has no in theinterest issue whether Weston did or did not aby

contract to or saveseparate Dowst harmlessagree idemnify from
loss in of hisconsequence Moore’sbond assigning surety.

The of each of the andliability the full ofparties amount their
several beenhas settled theliability them.by judgment against

Moore,The bill Brookhouse,that the andalleges principal, the
insolvent, solvent,other are that Dowst andsurety, Elliott are and’

$10,703.29that $58,384.60Elliott has and the inpaid plaintiffs
of thesatisfaction while Dowst hasjudgment, Nonepaid nothing.

•ofthese facts to be situation,Inappear disputed. this each of the
sureties, themselves,three as between was bound toresponsible

one third of the one thanmore hispay judgment. Any paying
recover, in law,share can either a bill in anor atactionequity by

for himcontribution the excess of' oneby the who haspaid, paid
or less than his share. 431;Boardman v. 11 N. H.Paige,nothing

Cheever, N.35 H. 339.Walker v. Dowst having paid nothing,
admit,■the as aDowst’s affidavitpleas for(treating exceptplea)

them,ttte indefence set the theof to recover ofup right plaintiffs
amount,Dowst third of the and ofone Elliott the samejudgment

less whichthe amount hasElliott Whetheralready paid. Dowst
inor does not succeedsucceeds that he is not liable toestablishing

the of him,because Weston’s willwith notplaintiffs agreement
theaffect the result of cause as Elliott.against

court,Elliott, on factsthe now before the has no more interest
in the of Dowst’s defence than would have in asubject-matter he
suit Dowst the or aby some third on simi­against plaintiffs party
lar contract of afterindemnity, him of hisbrought payment by

“of the The interest of theproportion judgment. disqualifying
itself,inwitness must be the event of the incause and not the

action,beto decided. His aquestion to like or his stand­liability
in same withthe the if the verdict cannoting predicament party,

him,in forbe evidence or is an ininterest thegiven against ques­
Ev., 389;tion and does not him.” 1exchrde Gr. s. Fulleronly,

Rounceville, 512,v. 31 N. H. 518. Hence the fact that Elliott
similar,aclaims Weston made with him doesseparate agreement

him. Anot that Westondisqualify madejudgment establishing
the claimed with Dowst would not thatbe evidence heagreement

Elliott,made a similar with even if otherwiseagreement compe­
tent.
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thehis of the by recoveryDowst shareWhether pays judgment
a contract ofthe ofdue him for breachofor recoupment damages

oror some third bywith the testator person,plaintiffs’indemnity
not Elliott’sdoes affect liabilitya hislevy upon property,■suffering

recover of Dowstnot claim toThe doto the plaintiffsplaintiffs.
did, the failure ofIf and the ofthan his resulttheymore share.

would towould be that Dowst be compelled payDowst’s defence
balanced, forshare, would bethan his Elliott’s interest stillmore

who hadfor to paidwould remain liable his share any suretyhe
excess, to him whether he theand would be immaterial paidin it

168, 170,Sweetser, N.Hill v. 5 H. 171. Theor Dowst.plaintiffs
one of his claim another for contributionrelease by surety against

claim thenot the effect to the of surety payinghas discharge
sureties, a to re­the but likeother does operate payment,against

makeother from to contribute toliabilitylease the sureties their
613,Baker, N. H. 618.the so Currier v. 51shareup adjusted.

Elliott,that, Weston Elliott isIt is as between andsuggested
forthat his Dowstliable for one half the and testimonyjudgment,

him from of thetends to release one sixth by reducingjudgment
to that anfrom half the one third.his oneliability Assuming

to one would have theanotherindemnify bysuretyagreement
as of for onesame effect a the claim contribution bydischarge

accrued,it if Dowst insolvent Elliottthe other after wereagainst
that But until Dowst’swould be interested to extent. insolvency

remote,uncertain, and con­Elliott’s interest would be■appeared,
involved in the trial of thefacts notdependent upontingent,

An of this does exclude a■cause. interest nature not witness.
White, 456, 459;H. Hill v.Manchester Bank v. 30 N. Barney,

607, 256; Ev.,610;18 N. H. Stewart 5 1Johns. Gr.v. Kip,
s. 408.

inNo to is now Theas Dowst’s issue.question insolvency
solvent,he andthe that theisplaintiffs proceed upon ground only

each toissues are whether he and Elliott shall be onerequired pay
third of the If thethejudgment. plaintiffs proceeded upon

insolvent,that were and claimed one half of theDowstground
Elliott, itshould be clear that Elliottbejudgment by maypaid

could not to with Dowst for the ofthe agreementtestify purpose
his share to one third. But the cannot beplaintiffs per-reducing

mitted to their suit Dowst the that hebring against upon ground
third, himis solvent and liable for one fromtes-thereby excluding

atand the same time that lie is insolvent and thatclaimtifying,
half,Elliott is liable for one and exclude Elliott’s also.testimony

It further ofis that the isthe offeredtestimony partiesurged
to establish that it be to them fromwould excludeunjust testify

is, claimed,itwhereas the rule is that the willwhiching, injustice
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court, 17,authorize the 224,under section Statutes,Publicchapter
to a topermit mustparty testify, otherwise thanappear from the

of the 101, 102;Sheehan v.testimony 65 N.party. H.Hennessey,
Cochran 571;v. 60 N. H. Hilliard,Langmaid, v. N.47 H.Harvey
551. But offered,the of Elliott istestimony not to theprove

of himinjustice himself,as a witness forexcluding but to estab­
lish his want of ininterest the defence set Dowst and henceup by
his that Ev.,issue as mattercompetency upon of law. 1 Gr.

424, 425;ss. v. 191,13 N.Walker H. 195.Sawyer, While ques­
tions have been raised in the suit commonmight to both defend­
ants, it that as to all thoseappears there isquestions no dispute.
The claim severalplaintiffs each defendant. Asjudgments against
to the inmatters andonly thecontroversy whichjudgments may

rendered,be the interests of the defendants are several and dis­
tinct. to inAs the ineverything controversy, proceedings reality
are two actions. No reason isindependent theperceived why

inissues raised each action not bemay triedproperly separately
the court or aby To the action or issue between thejury. plain­

Dowst,tiffs and Elliott is not a and can under theparty testify
Pitman,terms of 423; S.,the statute. Chase v. 69 N. H. P.

224,c. s. will17. Neither the for or Dowst bejudgment against
Elliott,evidence for or himor bind inagainst way.any

overruled.Exception

Bingham, J., did not sit: the others concurred.

Hillsborough,
Feb. 1904.2,

v.Norris Clark & a.

specific performance right partyA is adecree of not matter of ato which is
contract,upon proof inentitled of the but rests the sound discretion of the

court, granted accordingand is to be or to thewithheld circumstances of
particularthe case.

specific performance inequitablefinding aA that decree of would be under
prayingauthorizes dismissal aall the circumstances the of bill for such

relief; finding aside, supported by any competentifand such cannot be set
evidence, apparent passion, partiality,unless it is that it the result ofwas

corruption, unwittingly plainor that the trier of fact fell into aor mistake.

Equity, forBill in the of a contractspecific performance by
defendants to to the thewhich the foragreed convey plaintiff,

115,000, certain interests in the estates ofof their mothersum
brother, both real andand .embracing pei’sonalproperty.


