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Strafford,
1,March 1904.

v. Whitcher a.Staniels &

daymortgage precedingonA and delivered theexecuted the advancement
thereby date,of the intended to bo secured takes effect onloan the latter

given liability, meaningaand is not to secure future thewithin of section
3, 139,chapter Public Statutes.

givenmortgage payment specificA the of a sumto secure to be thereafter
upon mortgagoradvanced the of thedemand becomes effective as the funds

delivered, precedence subsequent incumbrances,are and takes of as to ad-
priorvancements made thereto.

Equity,Bill in to foreclose a tlie defendantgiven,mortgage by
80, 1897,to the datedWhitcher and recordedplaintiff, July

4, 1897. The condition of the asAugust is follows:mortgage
considered,be“Nevertheless it is to and the condition of the fore-

such, Whitcher, heirs,deed is that if executors,the said hisgoing
administrators,and shall said forpremises insured the bene-keep

fit of said in such sum and in suchgrantee as hecompanies may
and and all thatapprove., reasonably taxespay bedischarge may

assessed on said and shall well andpremises, unto thetruly pay
Staniels,said his andheirs all such sumsassigns, of asmoney

said Staniels shall himadvance to under a certain agreement
herewith,entered into and ofby between them even date and shall

all the terms and conditions of saidperform then theagreement,
effect;deed is to void and ofbe no otherwise to remainforegoing

in full andforce virtue.”
The referred to in the inagreement was executedmortgage

30, 1897,Whitcher andby Staniels onduplicate andJuly is as
Staniels, Concord, H.,follows: “Charles E. of N. and George

Whitcher, Durham, H.,of N with each other asmutually agree
follows, ineach consideration of the of the otheragreements
herein contained: Said Staniels to loan toagrees said Whitcher
certain of notsums in the themoney, sum ofexceeding aggregate
two thousand dollars at such times as Whitcher may($2,000),

hereof,within ofindicate the one from the date and inspace year
desire;such amounts as Whitcher said sums of tomay money be

in ten after demandpayable respectively days a therefor by
Whitcher and his tender to Staniels of his note forpromissory the

demanded, demand,Concord,amount at said onpayable to Charles
Staniels,E. with atinterest six cent Said Whitcherper annually.

on Staniels,bis to andexecute deliver to saidpart agrees upon
the ofexecution athis and valid second mort-agreement, good

deed, three certain landgage tracts of situated incovering said
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him, Whitcher’sconditioned to secure saidowned byDurham and
and theherein contained paymentof his agreementsperformance

fromfrom time to timeof as he receivesuch sums money mayof
toto deliverexecute andunder thisStaniels agreement;said

to forth-as herein before stipulated:notesStaniels promissory
out, afor, if to the to takecompanywith and acceptableapply

in Mutualhis own life the Connecticutonlife insuranceofpolicy
for two thousand dollars pay-CompanyLife Insurance (§2,000),

contract,the of thisthereon continuancethe duringing premiums
secur-Staniels as further collateralsame to saidand to the.assign

aloans; in houseto said money uponfor invest erectingsaidity
toland, said houseand when he shall have builtsaidofa portion

on the to a reasonable amountof insurance samea policyprocure
in of lossfire caseinsurance company, payablein some reputable

Staniels, interestas his may appear.”to said mortgagee,
§500loaned Whitcher on JulyStanielsthisUnder agreement,

§1,00025, 1, and onon31, §150 Septemberon§350 August
a of same10, the1897. Whitcher partmortgagedDecember

22,1897, and anotheron Octoberthe defendant Durgintoproperty
11,1898. Neither JewellJewell on Januaryto defendantpart the

werewhen theirsof theknew plaintiff’s mortgagenor Durgin
taken.

andthe and Jewellawas decree for plaintiff, DurginThere
term, 1903, theofTransferred from the Februaryexcepted.

J.Young,court bysuperior

theand John W. for plaintiff.John S. H. Frink Kelley,

Of; Kivel,John T.Whittemore, and forGteorge Hughes,Arthur
defendants..the

Bingham, 30, 1897,of WhitcherJuly gave„The agreementJ..
date,from its borrow of thepnewithin toyear-the plaintiffright,

§2,000, in heof to exceed sueh asamount not sumsmoney,an
desire, ten notice and a of his demandtenderdays’should upon

do in heWhile he to certain casenote therefor. agreed things
under he notthe for loans the didagreement,called upon plaintiff

§2,000, thereof,or fromhimself to borrow portionanyobligate
his to hewas left to discretion whether would bor-him. It say

■ if what theand amount within the limits ofmoney,row any,any
words, anIn he theoffer. other procured option uponplaintiff’s

§2,000,notfor an amount of to extendmoney exceedingplaintiff
it,in he exercised the which heone caseyear;for and mortgage

. forstand as the of the sums-securitywas to was tp, paymentgive
his otherand the of whichborrowed performance undertakings,
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Therefore,loan. untilwere to be collateral to the the wasoption
thereunder,and aexercised loan the to whichprocured obligation

it should as a didwas intended the attach notsecuritymortgage
exist.

andAt the date of the execution of the thedelivery mortgage,
had in whole or in that factnot been exercised biffpart;option

does not render the invalid as a within thesecurity,mortgage
S., 139,of P. c. s. 3.the statute. The was exer­meaning option

$500cised to the amount of on the at which timeday,following
the is to be considered as come into existencemortgage having

effect,and to have taken so far as it relates to the loan of $500.
Philbrick, Barker,379;Stavers v. 68 N H. 35 N. H.v.Weed

386.
Philbrick, J.,In Stavers v. in aconsideringsupra, Carpenter,

similar said: execution and“The of the mort-question, delivery
one and the on the nextgage upon day mortgagee’s assumption

secure,of the which toliability it was intended must beday
as of the same Untiltransaction. the indorsementregarded parts

of the note the the deliv-by plaintiff, mortgage, though previously
ered, nohad existence. It and the it was made tolegal liability
secure took ateffect the same instant. The plaintiff’s obligation

$4,000to the note not or thewas ‘made contracted after exe-pay
cution and of the within the of thedelivery mortgage,’ meaning
statute.”

however, remains,The question, whether the is voidmortgage
aas for the theadvancements made subse­security by plaintiff

to forthe one It has been held that where a mort­quent $500.
sum,has to the a asgagor agreed pay specific repre­mortgagee

note, and, therefor,sented his in consideration theby mortgagee
has to the amount ofcredit for the theagreed give mortgagor
note, or to aassume the notis to secure futureliability, mortgage

andadvancements void within the of statute.themeaning
Bennett, 400;Stearns v. 48 N. H. Abbott 58 N. H.v. Thompson,

255; Taft,Fessenden v. 65 N. H. 39.
cases,inthe facts disclosed the it thatUpon foregoing appeared

it was not with the whether he woulddiscretionary mortgagor
note,his or with the he would extendwhether thepay mortgagee

credit or theassume which the consideration forwasobligation
note; advanced,the but the ifwas that the ofargument payment

the note or the extension of the credit had been withdiscretionary
either the would invalid. It wouldparty, have beenmortgage
seem, however, that inthis is some extent conflicttoargument
with the Railroad, 127,results reached in 44 N. H.Richards v.

118,and Internat’l Trust Co.v. 70 N. H. when appliedCompany,
to the case,facts there stated. In inthe last it thatappeared
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bonds to1895, & contemplatedthe Gas Electric Company issuing
the§50,000, a tosecured mortgagethe amount of by running

trustee; wasthat such aas mortgageTrust Company,plaintiff
secured, and was recordedmade, dulythe bonds to bedescribing

to14, 1895; were from timethat the bonds pledgedon August
for loans made toas securitythereafter to differenttime parties,

1, 1896.the bonds being pledged Julythe the last ofcompany,
1895,October, creditors of the companyIn andSeptember

made,first attachment wasreal When theattached its estate.
advanced the14,100 had beento the amount of uponmoney f

attachment,bonds, the time of the secondatof the andsecurity
§19,100. creditors obtainedThe judgments,to the amount of

when theyabout to the mortgaged propertyand were levy upon
that theIt was contended mortgagewere temporarily enjoined.

to future advance-void, that it waswas on the secureground
valid,; that itthat the wasthe held mortgagements but court

and at a laterof bondsat one time as to onetook effect pledge
after the bonds were dis-to another and became effectivedate as

to the extentof, thethat it was a lien upon propertypriorposed
attachments,before thethe bondsadvancedof the money upon

tookadvanced the attachmentsand that as to the sums thereafter
precedence.

in Ben­advanced Stearns v.if theIt seem thatwould argument
decision, a result wouldnett, in this suchhad been appliedsupra,

with the andreached; Gasfor it was discretionarynot have been
the firstafter it had pledgedElectric the mortgagor,Company,

as ahad taken effectof bonds as to which mortgageblock .the
of the bondsthe balancewhether it wouldto say pledgesecurity,

so, in whatloans, if when and amounts.andadditionalto secure
as, in Richards v.the decisionthat sinceBut the court reasoned

ininvested relianceRailroad, had beenamounts of propertylarge
in that casethe statutethereon, the put uponinterpretation

• befollowed, ques­its correctnesseven mightbe thoughshould
tioned.

in from thosetheir essentialsin do not differThe facts this case
mort­and theas plaintiff’sTrust Co.v.in Internat'l Company;

torecorded, had advanced sums amountingand hewas dulygage
itto the defendant§1,000 Durgin,to Whitcher’s mortgageprior

The lastto that extent.of that mortgagetakes precedence
the§1,000 to mortgage,subsequent Durginofadvancement being

Jewell, as.the plaintiff’s mortgagetoto the onebut prior given
mort­thetois subsequent Durginfor this advancementsecurity

Jewell.one tobut to the givenpriorgage,
notmade wasIf the onea decree.entitled toThe isplaintiff
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modified in conformityit beshouldin with the foregoing,accord
thereto.

Casedischarged.

J.,Parsons,Young, JJ., C.Chase, Walker, did not sit:and
concurred.

Merrimack,
1,March 1904.

Sargent.v.& Maine RailroadBoston

neg-injudgment against an action forco-defendantsrenderedtheWhere
indemnitythem, againstbringsby a suit forligence ofis satisfied one who

action,prior par-other, being thesubject-matter same as in thethe thethe
by in factjudgment as to all issues werethe whichare concludedties

originallitigated, in thelitigated, defence ofor either could havewhich
insuit; liability determineddamage, for notas to the which wasbut other

upon plaintiffsuit, theprior to establish defendant’sit incumbent thethe is
fault, judgment nothis from and the isnegligence as as freedomwell own

upon presented.any issue thusevidence
company,pursuance ashipper freight, in a railroadof of contract withIf a

same,of a and undertakes to heat theof the interior carassumes control
care, uponimplied agreement part to exercise reasonablean on histhere is

by corpora-right rely; thecompany has to and in ana actionthewhich
shipper’sinjuries aresulting use of defectiverecover for from thetion to

stove, employees investigationthat made ofthe mere fact the railroad no
shifting pre-cpstomaryin a manner is not sufficient tothe car befoi-e it

recovery.aclude
injuries by negligent inof a fire aIn an action for caused the maintenance

car, byfreight proofof is the defendantthe burden not shifted to evidence
the car his control.that the interior of was under exclusive

Plea,Case, Trialfor the issue.general by jurynegligence.
thethe defendant. Transferred from Octoberand verdict for

term, 1901, Stone,of declarationthe court J. Thesuperior by
two The first to recover the amount paid bycontains counts. is

the Rolfesthe in satisfaction of a whichplaintiffs judgment
them and the defendant forobtained damagesagainst jointly,

to it fromthe Rolfes’ fire communicatedoccasioned storehouse by
at Thea car in the railroad Penaeook.plaintiffs’ yardpotato

is to recover which the sustained bysecond damages plaintiffs
reason the of the car and theof destruction burningpotato partial
of car in the same fire.another


