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■ of the carsin theconductthe plaintiffs’ managementdisclosing
would nothave held that it supportand as wewas presented;

defendant, a shouldof verdictfavor thethe.the verdict of jury-in
69State v. Harrington,for thedirected plaintiffs.have been

H.N. 496.
count, to thethe instructions juryto secondreference theWith

exercise care wereof the of generalplaintiffs’the questiontupon
if contributednot recover itscould—that the railroad negligence

was taken to thisAnof the ears. exceptionthe destructionifco
the railroadInstruction, to effect thata theand requestedcharge

the inte-for not investigatingfound to benot be negligent«could
did,it unlessthe ear wherecarof the before leavingrior potato

■ knew theitsfind that the railroad or employeestthe shouldjury
unsafe, intherein it or that was somethingfire wasor thefstove

fire wasan unsafethe which indicated thatof carthe appearance
instruction have beenin it. This should givenmaintained¡being

stated, isand the as to this countverdictthe reasons abovefor
¡ails©¡set aside.

bothall the issues raised byof4. 'The burden uponproof
the defendant hadThe fact thatthe plaintiffs.■countswas upon

fljfae did not altercarof the interior of the potatocontrolexclusive
Lockwood, 541,66 N. H.Hart v.in thissituation respect.the

542.
reached, tois con-unnecessaryitIn the conclusionsview of

in the case.other questionssider the

count, theas the andaside to judgment plain-setVerdict forfirst
: the secondcount.new trial granted upontiffs

Walker, J., the othersJ., did not sit:Parsons, C. and
concurred.

Hillsborough,
1,March 1904.
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partof frauda contract sale for on thepurchaser rescinds the of ven-A who
property, brings deceit, maydor, and an foraction amendthe thereturns

money received,by adding for had anda count and recover the■writ
paid.he hasamount

Case, in of athe sale cow. J.,for deceit Trial before Young,
1903,term, court,theof and verdict forMay superiorat the the

from the of$45for and interest date the writ.plaintiff
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ofto and for de-To induce the theplaintiff purchase purpose
defendant,her, false,the the to beceiving knowing representation

a new milch andthe the cow was cow wastold plaintiff giving
aof milk The thesixteen believedplaintiff repre-quarts day.

sentation, in reliance it the and theand cowupon bought paid
$45 of the of thedefendant therefor. Upon falsitydiscovery rep-

resentation, trade,the rescinded the returned the cowplaintiff
defendant, andto the demanded the her. Themoney paid by

to return thedefendant refused the and sent cow back tomoney
notifiedthe who the defendant that she wasimmediatelyplaintiff,

her at his expense.keeping
$30worth whenThe cow was the and ifpurchased by plaintiff;

measure is the loss the havethe of would suf-damages plaintiff
fraud,if thefered she had sold cow of the thereupon discovery

for the $15should be for and interest.plaintiffjudgment

Andrews,Andrews for the plaintiff.<f

Hurd, theN. for defendant.Henry

Bausons, found,J.C. the facts theUpon plaintiff, having
sale,ofcontract hadrescinded the the to sueright and recover

Patrick,had 618;the amount she v. 58 N. H.paid. Noyes Man­
232,ahan v. 52 N. conceded;H. 237. isNoyes, This itbut is

that she cannot recover at all deceit,the count inurged upon
it contract,because is said that action is an affirmanceof the and

tohence enable the to allrecover at it mustplaintiff be held as
found,law,of tomatter the factscontrary that didshe not rescind

and return thethe contract stillbut retains it. Butproperty, the
cannot be solved thedifficulty facts to formby the ofadjusting

action chosen. The of the werelegal rights settledparties once
allfor the disaffirmanceofplaintiff’s the contract withby knowl­

of the facts. Connihan v. 270,111 Mass.edge 272.Thompson,
whether,The is thequestion presented rescission aof con­upon

oftract sale the for fraud inby thepurchaser vendor and his
to return therefusal after return ofprice paid the of thesubject
him, the ofsale to action deceit is the for the ven­proper remedy

redress. But the ofdee’s solution this question would serve no
Ifuseful examination it should be foundpurpose. upon that the

action is theassumpsit, wouldproper plaintiff be topermitted
It notamend. is the in thispractice where thejurisdiction, par­

facts,have had a full and fairties trial of the to take time to con­
whether thesider chosen isremedy Without con­appropriate.

of thatsideration the isquestion, solveddifficulty amendment.by
Glover, H. 119, 120;v. 68 N.Morse Peaslee v. N.63 H.Dudley,
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no ifthe trial would have been different the220. The course of
of thethe defendant toimpliedaction had been promiseupon

he had no title because of fraudto which hisreturn the money
and of It is notreturn theand the rescission property.plaintiff’s

in inwhether an action deceitto fortherefore material inquire
isrule of the same where thethe of the damagessale property

it is where it isto the seller as retained byis returnedproperty
Hicks,502;68 N. H. Fisk v. 31v. Blodgett,the purchaser (Noyes

574, 581;535, 538; 163 CaswellN. Nash v. Mass.H. Company,
aCoare, whether after disaffirmance of the1 Taunt. orv. 566),

140;is 1 Ch. Pl.of deceit maintainable.contract the action
224; Fesdick, 1313 v. Johns.v. Johns. WardellDewey,Barney

in eitherof the defendant is correct325, If contention327. the
not an toremedythe of deceit wasaction appropriateparticular,

aand its was mis­the adoption merelyenforce plaintiff’s right,
not anas the and election betweento remedyproperconception

500;v. N. H. Gould71Edgerly,remedies. Noyesinconsistent
193,115; Snow 156 Mass. 195.61 N. H. v. Alley,v. Blodgett,
had anda count foramend by moneyThe may addingplaintiff

willreceived, there beand thereupon

on the verdict.Judgment

J., theYoung, not sit: others concurred.did

Hillsborough,
1,March 1904.

Congdon v. Nashua.

authoritycity toof Nashua have no contract withhealth of theThe ofboard
compensationpayment incity physician the of to the sal-for additionthe

ordinance, uponforby as remuneration attendance small-ary prescribed
quarantined bypox patients order of the board.have beenwho

Assumpsit, a of account for attend-to recover balance medical
the board of healthquarantinedpatients bysmall-poxance upon

of Nashua.of citythe
1903,in 1902 and and as suchwas city physicianThe plaintiff

He theyear.$400 was at same timea of persalaryreceived
health, $100the board of at a ofmember of salaryandchairman

of threeconsisted members. AfterThe board Septem-year.per
1902, declinedmembers to act. On that18, one of the day,ber

with the thatof the board theplaintiffmember agreedthe other


