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employer’s liability policy provides injuryan that in the of anWhore event
thereby suit, claim, paycovered the insurer will defend the settle or athe

insured, stipulatesspecific employer adjustsum the andto that the shallnot
insurer, defend,proceedings,the or interfere in the the ifclaim he elects to

againstprotect liability litiga-stagesis bound to the insured at all of the
tion, agreedincluding judgmentsatisfaction of the ofto the extent the

;indemnity obligation bynotand he is absolved from this fact that thethe
paid him,judgment againstinsured has not the ofamount the or is unable

by insolvency.to sodo reason of
provision policy,A in againstfurther such that no action shall lie the com-

pany brought actuallyunless to the andreimburse insured for loss sustained
paid by issue,judgment applieshim in satisfaction of a after trial of the
solely liability injuriesto cases where the insurer denies for which are

subjectthemade of suit and refuses to defend.
judgmentIf negligencethe in an action for is ofuncollectable because the

equityinsolvency, may require liabilitydefendant’s of athat the avails
policy by paid byheld him plaintiff,be the insurer to the in ofsatisfaction

againstthe latter’s claim the insured.

Equity,Bill in tbe defendantagainst Insurance Company
and the Strafford thatPaper tbe ofCompany, praying proceeds
an issuedemployers’ the formerliability policy, by corporation,
be anapplied upon unpaid recovered thejudgment by plaintiff

found,tbe latteragainst Facts andcompany. case transferred
without or term,order from 1902,therulings of theMay superior
court, Pike, J.by

The in October, 1897,was issued inpolicy question and was to
continue in force for one Its areyear. material setprovisions
forth in the 20,Tbe wasopinion. onplaintiff Januaryinjured
1898, while in tbe andemploy of the Paper broughtCompany,
an action for thatnegligence in 1899.against corporation April,
Tbe. case term, 1899,was tried at the November a verdict was
returned for 1900,the inand ren-plaintiff, wasMay, judgment

$9,085.08dered for him in tbe ofsum and costs.$101.64damages
The of tbeliability Paper for the wasCompany plaintiff’s injuries
one covered the and tbeby policy; Insurance undertookCompany
the of the case andinvestigation assumed the entire defence of

action,the their counsel in behalf of tbe defendants ofappearing
record.
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thewas attached uponThe of the Companyproperty Paper
law, toatwrit in the action subject prior mortgages,plaintiff’s

the execution forand was sold tothe therein plaintiff uponequity
the the liabili-the dollar. At the date ofsum of one judgment,

indebt-exceeded theties theof Paper Company greatly mortgage
of theedness, no unincumberedand there was property corpora-
claim. At theof thetion to the plaintiff’sapplicable payment

orfiled, had notime this bill was the Company propertyPaper
be levied.execution couldassets whichupon

withfixed the rate of solelyThe Insurance premiumsCompany
Ifthe insured.of carried on byreference to the class business

concern, had comeand the factan insolventan had insuredagent
have beenthe risk wouldof theto the company,knowledge

declined, is considered extra-hazardoussuch a line of businessas
insurers.by casualty

orally),Hollis and Edward K.Streeter Hollis Woodworth(Mr.£
for the plaintiff.

for the Strafford PaperArthur E. Eennison (of Massachusetts),
Company.

Frinh,H. the InsuranceJohn S. for Com-P. Snow andLeslie
pany.

to recover of the InsurancedirectlyseeksThe plaintiff(1)
constituted anHe that thecontends policy agreementCompany.

loss;to bear the and thatof the Insurance Companyon the part
case, the actualof this of thepaymentcircumstancesunder the

ais not condition toCompanythe Paper precedentbyjudgment
Insurancethis The reliesof suit. Companythe maintenance

and contract as con-of the express unambiguousthe termsupon
words, 8clause of the whichand byin the policytained operative

“to loss fromonlyinsure against liabilityit contractedexpressly
and paid.”sustainedactuallyfor damages

fornot receive considerationanydidCompanyThe Insurance
fixedconcern. The rates werean insolventrisk ofthe insuring

of carried on theto class business bythewith reference solely
hazard of thoseinsured, to the extraand not with reference insuring

of loss. When itbeforebecome insolvent paymentwho should
that the Insurance shouldterms Companyin expresswas provided

andfor “loss sustainedactually paid byinsuredthereimburse
limitto its toliabilityahim,” rightthe insurer exercised legal
between it and theit should haverisks, wherecases of normal

live, and not an indifferentandan interestedinjured employee
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whereis, to claimsinsured; to limit itsdefunct, that liabilityand
to thatlimitedfixed andrisk, solelywas bylike thethe premium,

in-thecarried on byin class of businesstheordinarily arising
had thewhich, until the companysured, in to paid,and respect

Co., 67InsuranceDavis v.insured.of a solventmoral support
211;Co., Mclntire74 Yt.339; v. Insurance335, FindlayIT.N.

Insurance230; etc. Co.v.Co.,102 Mass. SpringfieldInsurancev.
Co., Mo. 90.151

is8 in the apparentof clause policythe insertionreason forThe
areverdict: such risks danger-theof plaintiff’sfrom the figures

of anin defencethethe first advantages properi One ofous.
limits, isa within reasonableof verdictin theand keepingaction

thewho will have greatesta defendanton theto have ground
A solventin the result of the suit.interestactual (un-possible

as ain losseshas an interestinsured limitinganlike insolvent)
rate, in himselfand againstdefendingfor a lowbasis premium

insuredcarried. A solventthe insurance (un-in excess ofloss
in theandin the defencehas to assistan powerlike insolvent)

which comeslosses, influence within that employeeslimitation of
facts, incontact, of thein a personal knowledgefrom personal

and its destruc-control evidencemarshal and preventtoability
future em-in ofdistortion, and out inducementsholdingtion or

insured,the and the consequentofWith insolvencyployment.
a naturalnotand follows onlyof employment,cessation business

of collusion.and but dangerof interest power,loss
in law under facts similaractions atIn New Hampshire,(2)

ofbar, a“it is held weightcase at by preponderatingto the
to theof a bond is savethat when the condition simplyauthority,

it broken until thedebt or is notharmless from a liability,obligee
damni-to or has been otherwisehas been compelled pay,obligee

202, See, also,Bean, 206. v.43 N. H. Lymanv.fied.” Conner
390;Cuild,495; 11 N. H. v.Dull, Haseltine v.4 N. H. Tufts

138; 39 N. H. 290. Our courtsH. v.31 N. Osgood, Osgood,Hayes,
allhowever, when from the cir-have administered reliefof equity,

in and conscience to do so.equity goodcumstances they ought
in at barthe case repels any presump-The agreementexplicit

to San-the Insurancean by Company paytion of implied promise
raise anor will promiseNeither law equity by implicationders.

Sanders, than theto promisethe Insurance Company greaterby
which was made to the Company.limitations Paperwith express

deemed tostrained construction beThe cannot by any givepolicy
that the insurer will a thirdpayto a by implicationrise promise

w'hen it will not the Company.or pay Paperstranger,party
in that the Insurance Com-orThere is no equity holdingjustice

a claim which the sameits should policyunder policy, paypany,
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it shall not be bound to claim for theexpressly provides pay—a
of which it never received consideration. Thepayment any doc-

benevolence,trine of is a but it never to thesubrogation goes
insurer,extent of an contract,his tocompelling against express

extra-hazardous risks for normalcarry becausepremiums, simply
a third is unfortunate.party

Let us read- theinto contract in the case ofinterpreted leading
Herrick, 174,Heene Bank v. 62 N. H. clause 8Savings of the

in B,this case. A borrows of Cpolicy tomoney procures sign
himwith aas C on his house assurety, gives mortgage indemnity

loss, and then sells the house to a Ionaagainst sub-purchaser,fide
to the In case of failure andto ofject mortgage. pay insolvency

C,A and the law B a to have the secur-gives byright subrogation
set over to him. But it had beenity suppose expressly provided

in the condition of the that in case of themortgage, mortgagee’s
loss,so that he suffered no actualinsolvency, the wasmortgage

or,void;to be what is tantamount to the same itthing, suppose
had been that “no action shallprovided lie to enforce the lien
cinder this unless it shall be the him-mortgage brought by grantee
self, to him forreimburse loss sustained and himactually paid by
in satisfaction of a thereon.” not annulwouldjudgment Equity
this contract of the on the faithexpress of which theparties, pur-

of-chaser the land held it.
aEquity is broad blanket to cover almostjurisdiction every

lameness of the law to enforce out of contractualrights growing
andrelations the in in-situation of the but noequitable parties;

instance the multitude of has thisdecisions' benign jurisdiction
been extended to the ofmodify howeverexpress contracts parties,

been,unwise have if are not so unreasonable as tothey may they
be tainted with fraud. Much have courtsless of shown aequity

to interfere with the of to him-disposition right any party protect
self contract from Inby express thedangerous contingencies.

fraud,ofabsence the situation of the can never be such asparties
to call for the exercise of to annul anequity jurisdiction express
contract.

“is,The of the inthat the(8) position plaintiff policy ques-
and,a effect,tion is contract of in a madeindemnity provision by

the insolvent for the ultimate of the ofemployer liabilitydischarge
the defendant to the To sustain thisPaper Company plaintiff.”

cases,counsel six indigest each of which theproposition, language
of the is so different topolicy as it from theclearly distinguish

at 286;case bar. Anoka Lumber Co.v. 63 Minn. HovenCompany,
201; 283;•v. 93 Wis. Fenton v. 36 Or.Company, Company,

American etc. 562;Co.v. 62 Ark. Boss 56 N.Fordyce, v. Company,
41;J. Pickett v. 60 S. C. 477.Eq. Company,
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dis-that these cases are clearlyconsciousevidentlyCounsel are
inbar, words ofat both the operativefrom the onetinguishable

8. that “in-contendof clause Theythe and the presencepolicy ” “means samethe as indemnitylossfrom liabilitydemnity against
which make to sustaintheyThe onlyliability.” argumentagainst

“ insurance;in all the cases isis that thetheir purposeassumption
insurance;of is called employers’now known classit is a well

insurance; its isand object indemnity against liability.”liability
in-in case of accidentthat contracts theThis assumesargument

form, nowhich istaken a stereotyped longer subjectsurance have
ifthe andfit intention of parties;to to the expressmodification

and liabilitiestheir by expressthe to control rightsparties attempt
met rules of construction which willare to be bystipulations, they

andform thus effectuatetheir to thatreduce contract stereotyped
intention,which, of the actual and expressedthe purpose regardless

inhad mind,'namely, indemnity againstthe should haveparties
that of in-are to the effect contractsBut the authoritiesliability.

the rules other con-under same asare to be construedsurance
Co., 438;N. H. Insurancetracts. Stone Insurance 69 Merrills.v.

Co., 329; Co., Wis.91 Hasten v. 99 13.CasualtyWis.
the8 with restIt is that clause is either inconsistentcontended

it shouldor thatof the and should therefore be disregarded,policy,
a bonatheto Insurancebe construed asonly securing Company

8 in sense totrial of the Clause does not any purportissue.fide
to thea that of the contractbreach of relatingprovide against part

in context of the todefence of suits. There is the policynothing
hand, inother theindicate such a On the wheneverpurpose.

” used, thethe it has sameword “loss is clearly significa-policy
tion, liabilities, whileloss from the ofexpense defendingnamely,

”in either as or “cost.”suits is instance referred to “expenseevery
8,The word in of clause “as lossany“loss” the respectsphrase

andunder this have the same con-must meaningpolicy,” logically
in ofstruction when a little earlier the wordsas used operative

“ orthe to wit: loss from common-law liabilitypolicy, statutory
on account of for etc.damages bodily injuries,”

If inthe to contract had mind thetheparties simply securing
trial,a bona haveof it is conceivable that wouldscarcely theyfide

the 8.used in clause It would have been verylanguage simple
to have the asthat “no action shall lieprovided companyagainst

itloss this unless should berespects any policy broughtundei^
intention,aafter bona trial If the theof the issue.” such wasfide “action,further an to reim-which such exceptlanguage prohibits

him and him in satisfac-burse for loss sustainedactually paid by
tion of was and in direct con-the unnecessaryjudgment,” wholly
flict with the claimed for the We submitinterpretation plaintiff.
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that the construction we 8 inclause connectionplace upon with
the words of the is consistent with otheroperative policy every

contract,of the and a andconstitutespart simpleplain provision
to the insurer the ofextra-hazardous riskprotect against insuring

insolvent,a which is or become so beforecompany may payment
of loss.the

Qo. Qo., 59,Beacon Insurance 61v. N. J. aisLamp Eq.(4)
of the doctrine of an earlier casemisapplication v.(jKlapworth

Dressier, 13 N. J. a stateto of facts it didEq. which fit.not62)
The and 8words clause wereoperative almost indentical with

inthose the case at bar. In order to out what deemcarry they”“ case,to be the manifest and of thejustice the courtright ignore
the contract of the as of no sort ofexpress parties consequence

it creditor,so far a debtor,as establishes ofrelationship(except
vie^w,and and counsel’s as their own assurety), adopt argument

“follows: The case from an equitableappears standpoint pre-
as if there were no contractual relations between the Insur-cisely

ance and the and the attitude ofCompany Lamp Company, princi-
arose,and itbetween those as well andpal surety parties might,

arise, outoften does of barethe facts.” this line ofFollowing
conclusion,to its the aid of a scrivener and thereasoning logical

of a inadvice counselor the of is a hollowlegaldrafting papers
farce; deed,a deed is a a of insurance is a of insur-policy policy
ance, itand is with carewholly immaterial what toparties attempt

define theirlimit and and a written contract.rights obligations by
The court held the liable toinsurer the amount limited in the

without to the sum the insured. Itpolicy, actually paidregard by
theis not that decision was insurprising overruled this regard by

the court of last resort.
Qo. Moses, 260,Ins. v. 63 N.Travellers J. Eq. is the caseonly

to be found which is to the one at bar. There isexactly parallel
inno essential difference the of the Thelanguage policies. property

of insured had beenthe to a trustee in bankruptcy,transferred
which was held to be actual to the extent of the creditors’payment

and thatto the trustee wasextent entitled to enforcepercentage,
“it the Insurance The Thecourtagainst Company. say: obliga-

the Insurancetion of was with theCompany Lamp Company only,
and definedis the contract which limits itexplicitly suchby to.
sum, $5,000,not as the haveexceeding Lamp Company may

in accordance with the Noactually paid policy. person claiming
under this contract can for itenforce restedany larger obligation;

within the of the towholly power parties, subjectcontracting only
law, to fix the claimbounds of The of the trusteepublic liability.

. . . must have the same bounds.”
y. Association, 305,Sunt 68 N. aH. is claimed to be complete
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decision, erroneous assumptiontheuponto theanswer foregoing
was,at barin the casethe insuredbythat the premium paid

itwhereas wasthesustained employee,to the loss byequivalent
“ sustainedwhich should be actuallyto the lossequivalent only

” Association, insol-In Hunt v.Company.the Paperand bypaid
accident,” it ain at bar wasthe casewhereaswas a “merevency

Thethewhich insurer expressly provided.againstcontingency
the basis ofv.Hunt Association proceeds uponofreasoning

in theinterestinsured an equitablethegivingexpress language
in case at bar is one of indemnitycontract thewhile thepolicy;

alone, in nowhich wasto Sandersin thefavor of Paper Company
in he had no interest.a and whichway party

orin the equit-no interest policy, legalThat the hasemployee
Moses,in Go.able, Travellers Ins. v. supra;was decidedexpressly

Atkins, 240,Mass.in Bain v. 181indorsedand this view was
Insurance Com-in to thewas a compelwhich proceeding equity

$5,000, beena certain sum paidto the plaintiff havingpany pay
Thethe insurer.in his claim againstto Atkins ofsettlement

aAtkins and recovered judgmentwas employed byplaintiff
rea-which was uncollectable byhim foragainst personal injuries,

“ to theThe court Thesay: partiesson of his bankruptcy. only
consid-Atkins and the Theof were company.contract insurance

alone,from andcame Atkinseration for the company’s promise
Nothim and histhe was to legal representatives.promise only

ornot a to either the considerationwas partytheonly plaintiff
do tocontract, the not prom-the but the terms of contract purport

Atkins.of other thanise an for the benefit personindemnity any
The to Atkins and his represen-insurepolicy legalonly purports

fromtatives for respecting injuriesagainst legal liability damages
and within theor at certain placesaccidents to personany persons

defined. It contains notime and the agree-under circumstances
the benefit of thement that the shall inure to personinsurance

an under-and no from which suchaccidentally injured, language
under no obli-or Atkins wasimplied.intention can bestanding

nor didfor benefit of theto insurance the plaintiff,gation procure
Atkins couldexist and whichrelation between theany plaintiff
for benefit of thethe to insurance thethe lattergive right procure

isThe statement of the situation simplycorrectonlyplaintiff.
andthe companythat the was a matter betweeninsurance wholly

Atkins, inter-in had no or equitablewhich the legalplaintiff
est, tomore than in other absolutelyany property belonging
Atkins.”

Parsons, C. J. The has recovered againstplaintiff judgment
$9,000. Thefor some Com-the defendant Paper Company Paper
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have not the and have nopany paid judgment property upon
made,which a can be but hold alevy ofthey insurancepolicy

issued the defendant Insuranceby their lia-Company covering
for thebility which constitutedinjury the ofplaintiff’s cause

.action, $5,000.to the ofextent
The the insurerobligations imposed theupon by contractpolicy

inare The claims itdispute. plaintiff constitutes the factsupon
a thesubsisting Insurance toobligation upon Company pay
■$5,000to the and he thatPaper contendsCompany, upon equit-
able the should be to him.grounds money Thepaid Com-Paper

farso as make claimpany, no to theappears, nor domoney, they
ato to the If■object the Insurancepayment plaintiff. Company

$5,000,•are anunder to it is immaterial toexisting obligation pay
-them whether it to the or to thethey pay Paper Company plain-
tiff. The cannot to a forPaper decree aCompany object payment
of the to the in tanto ofmoney plaintiff hisdischarge pro judg-

them,ment for are relieved from loss or dis-against thereby they
amount,from to thatcharged which is allliability can claimthey

under any construction of the The Insurancepolicy. Company
•concede the of the that itvalidity policy, covers the forinjury
which liable,the have been found and thatPaper Company the
amount of such has been determined to beliability judicially

than the total claim is,under the Their.■greater policy. position
that as the havePaper haveCompany paid lostnothing they

and the which thenothing, of thecontingency upon liability
Insurance was made toCompany the terms of thedepend by

has not occurred. the orpolicy yet They rely upon cove-grant
“nant of the which .by to . .policy they agree indemnify

loss . . .fromagainst for on account ofliability damages
non-fatal,fatal orbodily injuries, sufferedaccidentally by any per-

. .son . and assured,”from of the andresulting negligence
“the further or condition hiagreement clause No action8: shall

lie theagainst as loss under thiscompany respects any policy
it shallunless be the assured himself to reimburse himbrought by

for loss' sustained and him inactually aby satisfaction ofpaid
after oftrial thejudgment issue.” Under these theprovisions,

Insurance thatclaim theCompany only legal obligation resting
them is to to theupon such sumpay as havePaper Company may

been the insured apaid by upon recovered theuponjudgment
covered the Twoliability cases similar to theby policy. present

in■arecited which this contention to have beenappears adopted
a 241,similar■upon v. 97 Me. and Trav-policy: Frye Company,

Moses,ellers Ins. Co. case,v. 63 N. J. 260. In last inEq. the an
■earlierdecision in the court of it was held thatchancery, equity
would the whole to the satisfaction of theapply indemnity plain-
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Co.,61 N. J. 59.Insurance Eq.Beacon Co.v.tiff’s Lampjudgment.
of limitedin the court whichappeals,This was not followedview
the court a ofto a which processthe so sum byamount applied

Moses,Travellers Ins. Co.v.hadconstrued been paid.reasoning
240, alsoAtkins, which has been181 Mass.In Bain v.supra.

defendants, theof insurancethe the companycited by obligation
theof equitablehad The plaintiff’sbeen questionperformed.

to indem-a obligationthe subsistingto ofcompel applicationright
was not in the case andhis toclaim its satisfactionnify against

fromwas excluded consideration (y>.243).expressly
whether thehas been had of the question presentDiscussion

of or of insurancecontract was one insurance damageagainst
cited the theIn the cases plaintifffollowing byagainst liability.

ofin were held to be contracts indemnitypolicies question against,
401; Hoven Com­Pa. St. v.Fritchie v. 197liability: Company,

;201; v. 63 Minn. 286­Anoka Lumber Co.93 Wis. Company,pany,
562; etc. Co. v.etc. v. 62 Ark.American Co. FidelityFordyce,

174; 36 Or. 283. The64 Ark. Fenton v.Fordyce, Company,
in thecovenant the beforeof the or policyagreementphraseology

inthe construed thosecourt differs from that of policiesmaterially
decisions, therefore, are not incases. The directly point.

oneIf it that is ofbe conceded the contract indemnity against
anthe would not be whetherquestiondamage merely, presented

either or theaction at law is now maintainable theby plaintiff
is in tobut whether there power equity grantPaper Company,

not, thethe But such exists orrelief asked. whether power
indemnitor has the his contract of indemnity bytoright perform

also, if heof the claim indemnified He maypayment against.
deems it the to the contractforstipulate right performnecessary,

If'in also he will it.this and that soway, may performagree
of tothere to the a creditor claimbe asany uncertainty right

to debtorin of one who has thepayment agreed indemnifyequity
claim, is of his onehis there no doubt to do soagainst right against

who Anassumed the debt to the claim.has or pay agree-agreed
ment a is to it theto assume debt a aspay promisor’s,promise

98,Homer, “Ifown Lockev. 131 Mass. 109. onedebt. person
thatwith to be liable for a due fromanother debtagrees primarily

other third to theto a that as between thesoperson, parties
thethe first is the and the second theagreement surety,principal

entitled, increditor such is inof to be substitutedequity,surety
his to thefor the suchplace ofpurpose principal paycompelling

610,debt.” 623. If InsuranceAshford,Keller v. 133 U. S. the
loss,the are nowforce of and the plaintiff’sCompany, by policy

it that suchindebted to the isPaper Company, plainly equitable
indebtedness should the satisfaction of thebe to plaintiff’sapplied
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clear thatclaim. It is has to makeequally suchequity power
Association, See, also,Hunt v. 68 N. H. 305. Firstapplication.

Hunton, 224;N. H.Nat’l Bank v. 70 Barton v. N.63 H.Croydon,
Bank, 551; Gerrish,417; Holt 62 N. H.v. Gerrish v. 62 N. H.Herrick,397; Keene etc. Bank v. 62 N. H. 174.

controverted;do not to beThese appear seriouslypropositions
is,the contention as has beenalreadybut that thesuggested, (1)

have not to the andinsurers hence haveagreed discharge liability,
claim, thatnot assumed the and do not now owe thethey(2)

is,The forquestionPaper Company anything. investigation
■contract;therefore, the of the and if the con-meaning policy

sustained,contention is theverse of either is entitled toplaintiff
relief.

In addition to the of the to which referenceprovisions policy
and whichbeen made the defendant Insuranceuponhas Company

are similar to thoseand which which the decisions inuponrely,
founded,and New are theMaine contains the fol-Jersey policy

“ which are to be construed as co-ordi-agreements,lowing general
” ofwith the covenant thenate general policy:

“ 2. If thereafter suit is the assured toany brought against
a claim for on account of an accident coveredenforce damages by

immediate notice thereof shallthis be to the com-policy, given
willthe defend such inand company againstpany proceedings,

assured,behalf of thename and on or settle the same at itsthe
cost, unless it shall elect to to theown assured thepay indemnity

Afor in clause [$5,000].provided
“ claim,assured shall not settle at3. The his ownany except

cost, nor interfere innor incur forany expense, any negotiation
in without the ofor consent theany legal proceedingsettlement

in . . . The assured whenpreviously given writing.company
aid inthe shall and inevidenceby companyrequested securing

settlements.”effecting
considered in the Maine andthe contracts NewWhether Jersey

similar does not fromcontained thestipulations appearcases
It is thatof the cases. like were con­probable provisionsreports

but in neither ofin these cases is therepolicies,tained anythese
reference to such as a of the con­or stipulations partdiscussion

in the at the headstand of thepolicytract. They “general
” one,8which clause is and are of courseof of equalagreements

“in or the covenant of which areforce explaining theymodifying
co-ordinate, as In Anokaas conditions.” Lumberto be construed

286,­ 689,Minn. L. A.63 R. Hoven v. Com­v.Co. Company, —­30
201,­ 388,L. R. A. and Fenton 3693 Wis. v. Company,pany, —­32

770,283,­ A.L. R. similar are' considered asprovisionsOr. —­48
that the contract one ofevidence was indemnity againstfurnishing
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cited, conclusion,court theirIn case first the sustaintheliability.
in asis one of indemnity liability, partthat the contract against

“ ofitself the settlement lossThe takesfollows: company upon
all and the assured is forbid­and the control of legal proceedings,

or incur without its consentto settle claim any expenseden any
a claim... If the is forbidden to settlein plaintiffwriting.

kind, fail to itthis we see how isfor an accident of imperative
him ahim a rendered suchto pay against uponupon judgment

claim, of Thea to hisas condition precedent right recovery.
of its ownthe terms has takenpolicy,Insurance Company, by

claim,whole forinto its own hands the suchmachinery settling
Inthe to do it.” Hovenv.and will not allow employer Company,

conditions,court one of the the Insurancethe say: by“Again,
and forassumes entire the settle­charge responsibilityCompany

of and for thement of the loss and any legal proceedings, pay­
thereof. There is no which itment of the costs way provided by

be relieved of its actual to thecan liability, except by payment
full amount for it could inof the which eventemployer any

inliable.” It is further said the same thatbecome thisopinion
“with is withothers inconsistent reasonableprovision any theory

other than that the contract of insurance is one of indemnity
are,The in the ifliability.” provisions present policyagainst

inmore and theparticular obliga­anything, stringent prescribing
thantions assumed the Insurance the of theby Company reports

inindicate that were thosecases cited cases. While fromthey
inthe different used the covenant these casesgenerallanguage

stated,not,are as for the that thealready authority position pol­
in this suit is a oficy policy indemnity against liability generally,

for the thatare thesethey authority propositionyet provisions
are consistent with an intention to assume the theseliability. By

notthe insurers reserve the tostipulations, only right perform
contract of in atlieir butindemnity thatparticular way, agree

will so it.they perform
that notice of a suit to enforce aThey uponagree brought

claim for on account of an accident covered thedamages by policy
will of two willdo one defend thethey things: They against(1)

assured,in andthe name on behalf of the or set-proceedings (2)
cost,at their own unlesstle the same elect to the fullthey pay

to theamount of the assured. This is anindemnity agreement,
defend,in of their contract of toindemnity,performance (1) (2)

settle,to or to the assured. The last twopay(3) plainly provide
of thefor the contract of before theperformance indemnity

loss, in the ofassured has suffered sense beenhaving compelled
to farSo as thepay toby legal proceedings damages. agreement

defend the relief of the assuredinvolves from the of suchexpense
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alsothat involves the ofagreement performance thelitigation,
the ofof theindemnity bycontract indemni-assumption liability

therefore,The solefied isquestion, whetheragainst. by'the
defend theto theagainst insurers alsoproceedingsagreement

their contractto the of theperform by assumption entireagree
contract,the limits of the inwithin cases whereliability, they

the defence.assumedhave
means “to to attack,”—If defend” secureprotect,“to against

defend,short, isin to clear thatsuccessfully theperfectly—it
to their covenant ofCompany agree performInsurance indemnity

theloss This is conceded.assuming liability. But itbyagainst
that the to defend theclaimed agreementis against proceedings-

to contest the suit to final in.merelymeans Whilejudgment.
defend a suit it,sense to is to contesta technical the word

”“ includes the broaderalso abovedefend meanings suggested.
were, claimed,If the as isDiet. the con-meaningWeb. merely

rendered,untilthe should beduct of no rea-litigation judgment
thehas been was notwhy purpose stated.suggested explicitlyson

suit,the defence of theentered no isupon way perceivedHaving
least, beforewhich the Insurancejudgment) Companyby (at

settlement with the orliability, except bycould escape plaintiff
Theto the assured. is not to con-engagement merelypayment

to but to “defendthe suit suchjudgment, against proceed-test
all innecessarily, .the the suit-proceedingsings,” meaning,—

the claim for thefounded insured. Theupon damages against
suit,ina such a as also isis the execution.proceedingjudgment

isfinal thepayment ordinarilyAfter defencejudgment, only opeD
inwill defeat further theprogresswhich issu-proceedings—the

execution.ofance
there has been execution whichIn this case theupon Paper

beenhas sold. That the amount of the sale-propertyCompany’s
immaterial. The factis discloses thenominal abandonment-was

the Insurance their failure toby Company,defence settle theof
claim, hence their to theand insured the amountliability pay of

itunless be established that the renditionindemnity provided,the
excuses the Insurance fromthe furtherjudgment Companyof

the Further evidence to theof is-proceedings. contrarydefence
in the of the contract thatfound the assuredprovisions shallto be

cost,at hisclaim own nor ininterfereany exceptnot settle any
fo,r settlement or in any The sub-legal proceeding.negotiation

is,these that after notice of theof suit toprovisions thestance
insurer, the himunless the thecompany pay assured’sindemnity,

ceases; he claim,the matter cannot settle theover norcontrol
or direct the Ifconduct thehe settle orlitigation. companycan

claim,the the under which heliability labors is assumeddefeat
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Inand the insurer. eventdischarged by every possible except
defeat their effort to insured,the of theprevent judgment against

to their contractthe without theagree performcompany previous-
Ifof the insured. ananything by werepayment exception

case,inintended this it seems that it would beprobable plainly
stated, wouldor some reason be for thegood apparent different

None isundertaking. perceived.
The Insurance alone are for theCompany responsible conduct of

suit and for the failure to the claimthe beforeadjust judgment.
If the intent was that the assured should assume the settlement

ordered,of the claim when was it is at leastjudgment probable
claim,clause which he was fromthat the by prohibited settling any

in wouldor have been limitedinterfering any legal proceeding by
“ finalthe insertion of the words before In thejudgment.” absence

limitation of this or of anof such prohibition, express limitation
defend,to itof the is reasonable to infer that anagreement express

to that effect would have been inserted if theprovision parties
understood that after the Insurance hadCompany conducted the

to should then stand aside andsuit call intheyjudgment the as-
himand to advance to verdict,sured therequire money pay which

to him.would be tothey instantly required repay
construction of 8If a correct clause is that the only obligation

to reimburse the insured forof the is tocompany money sat­paid
him,a obtained there would seem toisfy judgment against be a

in terms. The insured’s loss fromcontradiction the insuredliability
himself,if lie defends the suit would consist of theagainst-, amount

claim,and the ofof the theexpensejudgment contesting Ross
56 N. J. 41. anv. Eq. HavingCompany, agreed upon indemnity

loss,all and that thehaving especially agreedagainst insured
relieved of all ofshould be expense contesting legal proceedings,

that theit is not understood that theprobable parties performance
this of the should beof part agreement thedependent upon caprice

withoutof the Insurance toCompany, thelegal remedy insured
Neither is itfor its that itnon-performance. probable would have

make thebeen to ofthought necessary payment indemnity
issue,a trial of the when the insurer hadupon independent fact

Whether atried the issue. the of contract areprovisions reason­
unreasonable, theable or intoengagements which the—whether

have entered are such as would be made inparties probably like
claim,circumstances, is, as the defendants immaterial when the—

theof is one which haveparties they toagreement power make
indeclaredand is unmistakableplain Butlanguage. when the

of the furnishedevidence the writtenagreement by contract is not
unmistakable,and but is to more than oneopenplain interpreta­

tion, the reasonableness of one as withmeaning compared other,the
32VOL. LXXII.
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that men inand the the thecircumstances ofprobability parties
other,enter into one or the iswould for con­agreement competent

whaton the the was whichquestionsideration theagreement
Green,Kendallwritten contract establishes. v. 67 N. H. 557.

is,2of clauses and 3 thatThe substance notice ofupon pro­legal
anfounded accident covered the theceedings upon by policy

suit,will take over theInsurance of theCompany management
risk,and the theassume at time todischarge reserving right any

thethe of theliabilityterminate or suchby payment indemnity
assured,it as withof thethey might agree upon as was donepart

Atkins, 181 Mass. 240.in Bain v. These clauses apply only upon
the If theloss covered by policy. companya there­proceeded

under, be to theirthey estopped deny Fallsmight liability. Glen
Co.,11 N. Y.Co. Insurance Div. 411.etc. v. App.

ofThe and clause 8 ispurpose meaning consid-apparent upon
of the situation the must haveeration parties.which contemplated

result of their Ita is notengagements.as thatprobable probable
and tothe for theparties contemplated attempted provide contin-

of a suit between athemselves claim as to whichupon thegency
of the Insurance was conceded. Anliability Company inspection

“ease,which is made a of thethe partof discloses apolicy, special
B and 5,4 and to“general agreements” the effectagreement”

does not cover certainthe accidentalthat forpolicy whichinjuries
insured become liable. Whetherthe themight coveredpolicy

accident, awas as to which itquestiona couldparticular be fore-
arise. It wascontroversyseen therefore withinmight the con-

of the that a suit bepartiestemplation might thebrought against
for accidental not coveredinjuriesinsured theby Nopolicy.

for immediate relief could accrueexcept surgicalclaim theagainst
without notice of a suit. the notice,ofUpon suchcompany receipt

was called to orcompany uponthe recognize deny Ifliability.
their anddenied refused toliability, theirthey perform contract of

in 2,the manner in clauseindemnity specified such decisionwould
assured;the and in abe binding uponnot between thecontroversy
of thethe defence theassumption by beparties, company might

to be an admission of underliabilityconsidered the Therepolicy.
shouldreason defend iftheyno notwhywas liable. The purpose

therefore,was,8 to cases,forprovideof clause the if shouldany
arise, where the contended the claimcompany arose from an acci-

covered thenot It wasby, policy.dent intended to limit the
of the toliability company ascertaineddamages dueby course of

in cases where couldprocedure they not conduct thejudicial
without their claim thatwaiving liable,defence were notthey and

liable,which, if not were undertheyas to no to incurobligation
Its was toexpense. purpose collusionany prevent between the

and the assured.plaintiff
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theundertookcase Insurance investigationIn this the Company
entirecase, assumed the defencesuit wasof the and after brought

to final Thethe samecounsel and conducted judgment.theirby
a loss insured under theone thebyaction is not respectingpresent

that the assured have lostcontentionThe defendants’policy.
far as the case ishave sopaid nothingbecause they may,nothing

toconcerned, The is not even enforcebe proceedingconceded.
theto assume but theof the liability; plain-the policyagreement

of the ofthe resultlegal assumption liabilitycase standstiff’s upon
assumed—in effect toBecause theycompany. legal agreedtheby

$5,000,to this to the extent ofliability plaintiffassured’spay—the
their toto perform agreement by paymentthemequity requires

conceded, it cannot be decided in thisIt be thoughhim. alsomay
hadif denied for claimcase, that the insurers liability any arising

had refused to take thethe or ofchargeof plaintiff’s injury,out
have maintained themsuit, no action been except bycould against

of a after a trial of the issue.judgmentthe assured upon payment
of the to this extent bepolicydefendants’ construction mayThe

thecorrect, it to case.but has no application present
brief,infor Insurance their reach thethe Company,Counsel

8 an action thedoes not assuredbythat clause preventconclusion
defend. It immaterialof the to is whetherfor breach agreement

a definition ofis best founded the worduponthis conclusion
”it means “claim for orwhether damages merely,“loss,” upon—

and cost of the that theuponthat the litigation, groundboth —or
aunderstood at the same time to andcannot be givecontract right

that on oneits enforcement. It is sufficient orgroundprohibit
to8 cannot be construed an for aother clause actionprohibitthe

not,to If it neither itof the contract defend. does doesbreach
an for breach of the to oraction settleengagements payprohibit

in theto the assured contained clause.sameindemnitythe
of have been the existenceIf none these performed,engagements

on ofthe the Insurancea partof subsisting obligation Company
established.is

that is aThe defendants there risk of unfavorablegreaterurge
inand of verdicts suits like theverdicts greater plaintiff’s against

when the defendant is and athe insolvent notPaper Company
concern, the wasand that intended topolicy protect againstgoing

that there should norisk be forby providing liabilitythis any
unable to the Thewhowas pay judgment. difficultypolicy-holder

itthat not thethis is is to makewith argument inability payment,
which the construction claimedthe would makebut non-payment,

If it was intended that at the thematerial. time ofinsolvency
toavoid the a that effect couldtrial should policy, provision easily

inserted.have been
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insurers chose' to themselves fromThe that class ofprotect’
it, instead of for thebusiness by declining providing contingency

or thein the with referencepolicy, adjusting premiums charged
The which isthereto. insolvency prevents payment insolvency

trial,and the andnot as was theafter judgment, during might,
240,Atkins,in Bain v. 181 Mass. be theproduced bycase judg-

Ititself. does not follow that because an in-necessarilyment
he not for awas insolvent could of such asured arrange payment
would be ineffective toThe provision entirelyclaim. guard against

of whatever are. Thetheythe risks insolvency, Paper Company
in There is tonot theirpreventare bankruptcy. nothing making-

ifto the not more than the dollar whichplaintiff,some payment
the theirbeen sale of and which athas already paid by property,

contention,least, ownthe defendants’ are nowon they legally
dollar over theEvery paid byliable to pay. Paper Company

a ofestablish fresh the Insurancewould toobligation Company
$5,000the limit was reached.until couldInsolvency merelypay,

the will ofa defence the assured. Tonot be effectpractical against
inserted,which it is claimed thefor was itprovisionthe purpose

limitto the insurers’ to thebe reimburse-necessary liabilitywould
for the value of histhe insured sold under execu-propertyment of

in a a claim covered the It issuit notupon by policy.tion prob-
aof the was it is sothe object provision purposeable ill-adapted

to effect.
thehas been two decisions likeuponGreat stress placed upon

241;in and Mame. v.New 97 Me.Jersey Frye Company,policies
Moses,63 N. J. 260.Ins. Co.v. In neitherEq. of theseTravellers

stated, was attentioneases, has been to theanyas given stipula-
in which theto the manner contract of was toas indemnitytions

inwhile the Maine case the aban-partiesbe apparentlyperformed,
contract, forof the the defence of thethese provisionsdoned origi-
innot conducted accordance with ofwas the terms thenal suit

contract, the assured andbut the insurers andby jointly,present
effect of the ofof the the defence and soleassumptionthe question

suit was not andof the not have beencontrol couldoriginal
raised.

anof the New case as is dimin-Jersey authorityThe weight
in ofthe the court thechanceryopinion holding contraryished by
in accord with the authorities on theview, which is more question

to which reference has been made. Notwith-in this jurisdiction
courts,to the of these thethe due resultsopinionsrespectstanding

inin cannot be followed this Thethem jurisdiction. pro-reached
at law.in and not The facts that theis equity plaintiffceeding

to contract of that noa the hein no way party indemnity, paidis
consideration, that the contract was oneof the exclusivelypart
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for theInsurance Companyand thethe CompanyPaperbetween
are notformer, reliance iswhich placed,of the uponprotection

55, was not aBank, N. H. Holt62In Holt v.indecisive equity.
It was notto enforce.liewhich soughtto the mortgageparty

his asfrombenefit, liabilitybut to indemnify Gagefor hismade
damnified,becauseand not bebeen couldhad neversurety. Gage
not liable to thethat he wasdeterminedit had been judicially

madehad been bythe thatto provisionHolt’s rightbutplaintiff;
in case theof his debt suretyfor the ultimate dischargehis debtor

the equit­which plaintiff’sThe uponwas maintained. groundpaid
for the ultimatehis debtormade byto theable provisionright

can,him consist­ariseclaim againstof adischarge mightwhich
denied,state, is notin be apparent.authorities thiswith theently

unable main­while totheit clear that Company,Neither is Paper
of thewithoutthe paymentan at law policytain action upon
athem, in obtain suchnot per­equitymightagainstjudgment
with­would themas protectcontract of indemnityformance of the

inauthorities this state andThere areout such payment.prior
in theto compel specificto sustain equityelsewhere powertending

hasbefore there been suchtoof a contract indemnifyperformance
“at law. Insustain an actionas woulda of the contractbreach

“ and ruinsaid, need not perhapsthe payit is plaintiffequity,”
relieved fromHe is entitled to berelief.himself before seeking

458,Association, Q. B. 460.L. R. 19 Div.Johnston v.liability.”
305, cited;Association, N. H. and cases FirstSee, also, 68Hunt v.

224; Brown,Hunton, v. 6N. H.Bank v. 70 ChampionNat’l
; 297, 302;McNeill, 2 & B.v. Dev. Eq.Johns. Ch. 398­ Burroughs

Co., 23;Fed. v.RanlaughCentral Co.v. Trust 87 Hayes,Trust Rep.
182;Hill,190; L. R. 18 v.1 Vern. v. WolmershausenEq.Lacey

Paine, 641,­Gullick, 514; L. R. 62 Cruse v. Eq.Ch. —­4[1893]
331;850;441; Jur., s. s. Lind.Eq.,Ch. Sto. Eq. Bisp.App.

Part. 375.
that the must be ascertainedfor the damagesExcept provision

case,intrial the issue thisa after a of (immaterialby judgment
had clause 8 is a mere statement oftrial beenbecause such had),

untilcannot sue the he hasthe law. The principal paidsurety
debt; ofdoes not the tothe but that prevent interposition equity

and the harmless.the to save suretyrequire principal pay
anto rest the decision interpreta-But it sufficient uponappears

which to all its avoidstion of the contract effect provisions,gives
them, inferableand is and reasonablyconflict between fairlyany

that the In-The view that the contract meansfrom the evidence.
in a suitafter control of thesurance proceedingscompany, taking

assured, cannot thereafter be by pay-the discharged exceptagainst
histo the assured orment of the indemnity securing discharge
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claim,from the tois best conform to the intent of thethought
inand is aWhether case where theparties, adopted. company

did innot so the assured could form ofproceed ob-any procedure
tain benefit from the contract ofany indemnity, except upon proof
of issue,the of after a trial ofpayment the is notdamages now
before the court.

Decree the plaintiff.for

Walker, J., did not sit: the others concurred.

Rockingham,
5,April 1904.

Little v. & MaineBoston Railroad.

injuries by highwayIn an throughaction afor sustained traveler collision
car, properlyan electric a for a nonsuit is ifwith motion denied the evidence

findingawarrants that the accident resulted from the motorman’s failure
plaintiffmanagementto exercise indue care the of the car after the had

negligently placed danger.in ahimself situation of

Case, for Trial and verdict for thenegligence. by jury plain-
term, 1903,tiff. Transferred from the of theApril courtsuperior

Stone, J., defendants’the to theby denials of theirupon exceptions
motions for a and an order of innonsuit their favor.judgment

facts,For 61.the seegeneral ante,p.

Hollis,Samuel and EastmanW. for theEmery plaintiff.

Erink Marvin and John for the defendants.Kelley,W.$

Chase, J. to the the carttestimony,According plaintiff’s was
twelve to fifteen feet in and it ais matter oflength, common

that the horses hitched to the cart would addknowledge some
feet,or ten the whole of the team toeight making length twenty

thatfeet. There was the horses were walk-twenty-five testimony
at the rate of about three miles an hour whening thecrossing

rate,track. At this the team would be four and one half to five
and three inseconds over the track. Thequarters evi-passing
dence also tended to that car wasthe to tenprove going eight

hour,miles an and that when at the latter it could begoing speed
within Whilefeet. the team was overstopped fifty thepassing

hour,track at the rate of three miles an the car would fifty-threego
to distance within whichfeet—a the motormaneighty-three might

care,have ifit the exercise of due even it wasstopped by atgoing


