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Hillsborough,
5,April 1904.

County Mutual ReliefOdd Fellows’v. MerrimackAllen

Ass’n.

binding uponaxe those who consent toBy-laws a mutual relief associationof
enforcement, theyacquiesce although irregu-adoption in aretheirortheir

may impair rightslarly of members.and vested theenacted
found,questions speciallypresumed all of fact not and ofbe thatis toIt

evidence,competent partyin ofdetermined favor thethere is werewhich
generala was rendered.verdictfor whom

finding ato a that member ofconsidered sufficient warrantevidenceCertain
knowledge by-lawstohad of amendments themutual relief associationa

they adopted, acquiescedandthe under wereand of circumstances which
in enforcement.their

Assumpsit, of torecover on a certificate issuedmembershipto
Trial at thehusband the defendant association.bythe plaintiff’s

J.,term, 1903, of court beforethe superior Young,September
defendants,a for the to thefound verdict plaintiff’swho subject

exception.
stated that the assured was a member of theThe certificate

thereof,and to all the andentitled benefitsprivilegesassociation
he with its as then and suchas complied by-laws existingso long

made,be and no The forthereafter longer. applicationas might
the wasstated that asssured ofmembership thirty-two years age

health; laws,in and he therein to abide thebyand good agreed
rules, and of the then in force orassociation thatregulations might

made,be to allto the assess-paythereafter promptly secretary
the the notifiedments authorized laws of associationby upon being

thereof, inand if default forfeit his and all histo membership
inand when he aThe force becameprivileges. by-lawsrights
amended,inwere 1888. As himrequiredmember changed they

member,to the the death of a and withinsecretary uponto pay
notice, cents,an of andafter assessment hisdaysthirty uponeighty

aentitled his to receive sum one dol-beneficiarydeath representing
$1,000.member,for each but not to exceedlar surviving Upon
alter,month’s in a motionnotice to or amendone writing, repeal,

could be a of thethe two-thirds vote membersby-laws adopted by
and voting.present

1900,In thirteen death were due andbenefitsJanuary, unpaid,
the the called inand directors of association ten assessments that

such themonth. This created dissatisfaction members thatamong
and to waswithdrew others threatened do so. Itmany apparent

that, business,if inthe was continueassociation to some method
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devised to induce newmust be me2iibersto The attentionjoÍ2i.
members was called to theof serious financial condition of the

in the notice for theassociation semi-annual which wasmeeting,
2,mailed to each member on 1900. AtJuly that heldmeeting,

“20, thisthe motion wasJuly following I move thatadopted:
fourto weeks fromadjourn tomeeting wind theto-night, asso-up

and devise some new to members,ciation insureway the and that
directors let thethe business sta2id as it stands Theto-day.”

was to 17.meeting adjourned August
23, a notice the andJuly signed by president wassecretary

association,to each member ofmailed the that at thestating pre-
a invious resolution favor ofmeeting halfone thepaying July

call for assessments from the defeated,fund wasguaranty reciting
motion above and thethe fact of itsquoted adoption, announcing

that an would 17,be held onadjourned meeting and con-August
“follows: Theas dise021tinua22.ceof thecluding association and

of future,the fonnulation new for theplans as contemplated by
vote, a matterthe above is of the utmost toimporta2ice every

member, and there should abe attendance atlarge this tomeeting
the due consideration.” Thegive subject wasadjourned meeting

held 17 and 24;toAugust again adjourned and on theAugust
date, above,without noticelatter asexcept wereby-laws adopted

that assessments should be andproviding paid that themonthly
amount to be should bepaid regulated to the ofaccording age

at the date ofmembers admissio2i. schedule,to thisAccording
$1.20the assured was torequired eachpay month. It was also

thethat of abeneficiary memberprovided of andfifty years age
at the time of theover ofadoption these shouldby-laws receive a

to, but notsum the totalequal amountexceeding, of all assessments
him decease,at the date of hispaid by until the fundguaranty

$10,000.amount toshould
into 24, 1900,These went effectby-laws aAugust and ofcopy

was mailedthem to the plaintiff’s husband within a few afterdays
At that time hetheir wasadoption. more than offifty years age.

orHe knew to have know2i of theought in thechanges by-laws
after,the time were made orat they shortly and with this knowl-

he continued to pay monthly assessments uiltiledge his death on
25, 1902, withoutJanuary todoing theanything notify association
did not tothat he assent the amendments. At the time of
there were 910his death members of the association in stand-good

the assessments he had paid $293.40,amounted toing, and the
$10,000.f2ind did amountnot to Theguaranty is theplaintiff

assured;of the and beforebeneficiary this action was thebegun
$293.40,defendants sent her a check for retained,which she but

indeclined to satisfaction ofaccept her claim.
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Moran, forWason the plaintiff.¿-

Hollis, Brown,Albín and F. J.for re-Henry HarryShurtleff
ceiver of the association.

Bingham, 1900,J. 17,The warned for wasmeeting August
held,not the month’s notice the oflegally by-lawsrequired by

the association not been and if we assume that thehaving given;
written notice that was did not indicate thegiven sufficiently
nature of the business to be considered at that or that themeeting,

which were enacted introduced aby-laws of such funda­changes
naturemental as to vested of theimpair assured v.rights (Dow

Railroad, 1; Societe, 319;N. H.67 Pain v. 172 Mass. Kent v.
159;N. Y.78 Parish v. Produce 169 N. Y.Company, Exchange,

34; M., 490;Weberv. Tent K N.172 Y. StohrSupreme v.of
557; 271;83 Cal. Wist v. 22Society, Grand Or. NiblackLodge,

66;Ben. Soc. Marsh s. still theCorp., cannotplaintiff333),44—
maintain this action if the assured toconsented their oradoption

in Asssociation,their enforcement. Evans v. N. Y.acquiesced 76
151; 461;Div. Morrison v. 48 2Md. Mor.App. Dorsey, Corp.,

8, 623, ;6­1­ss. 630­ 3 Clark & Marsh. s. 642.Corp.,
There awas verdict for the defendants. It togeneral is be pre­

sumed that all material of notquestions fact found andspecially
of which there was evidence were determined in their favor.

Hamilton,Allard 416;v. 58 N. H. Patrick,v. 58 N. H.Noyes
; Nelson, 573,618­ Hall N.v. 59 H. therefore,574. The question,

theby to thepresented plaintiff’s verdict is whetherexception
there was fromevidence which the trial court could have properly
found that the assured consented to the amended orby-laws acqui­
esced in their enforcement. If evidence,there suchwas the
verdict must stand.

23,There was 1900,evidence that on the mailedJuly secretary
to the members of the association a written notice which stated
that at the semi-annual 20,held it was voted to ad-meeting, July

to four weeks from that when ajourn motion to windnight, up
the association and devise some new to insure the membersway

considered,would be and that an would beadjourned heldmeeting
for this Concord,at the ofrooms the association inpurpose on

17, inat 7:30 theFriday, AAugust was heldevening. meeting
at that and 24,time was toadjourned when certainAugust by-
laws were and the inlaws nowrepealed Aquestion fewadopted.

later of thesedays laws were mailed to thecopies assured. They
him anto assessment ofrequired pay $1.20 month to theevery

association, and as he was over of at the timefifty years ofage
their entitled the toadoption, receiveplaintiff his deathupon only
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which he had unless thethe assessments guaivamount of paid,the
$10,000 ; whereas, under the old by-laws,fund then equaledanty

to receive a sum towould have been entitled equalthe plaintiff
inin not alleach member standing, exceedingone dollar for good

to cents$1,000, assured was butrequired pay uponand the eighty
amendedAfter the enactment of tire by-of a member.the death

death, atime of the assured’s of aboutto the periodlaws 'and down
half, anhe to the association each month assess-and a paida year

$1.20, association that he did notwithout notifyingment of the
it be found thatFrom this evidence couldto theassent changes.

amended and the circum-aware of the ofby-lawswasthe assured
andwere assented to them orwhich adopted,under theystances

in enforcement.theiracquiesced
in thatthe courtis showingIf amendment procured superioran

case, the trialthe of the and thatmeaningwe have misconceived
to find that the as-the verdictnot intend by generaldidjustice

in the amended thereor by-laws,to acquiescedsured assented
stands, istrial; as the case now the orderbuta newshould be

overruled.Exception

Young, J., not sit: the others concurred.did

Merrimack,
8,April 1904.

Mainev. Railroad.Boston &Batchelder

graderequires warning ata to be sounded cross-whistlewhichThe statute
companies highwayduty upon for the benefit ofrailroadimposesings that

pedestrians uponprotectiontravelers, of the tracks.and not for the
walking upon aby a train railroad trackinjured whilecollision withpersonA

companyground the thethe that servants ofonthereforrecovercannot
presence,failingin his it conclu-negligence to discover whenguilty ofwere

ordinaryby care he would have observedappears the exercise ofsively that
escaped injury.to havein timetrainthe

Trial At the ofcloseCase, by jury.injuries.for personal
ordered,was toa nonsuit subjectevidence excep-the plaintiff’s

term, 1903, of thefrom the April superiorTransferredtion.
Eeaslee, J.bycourt

the Theto facts: plaintifftended prove followingThe evidence
train, thewhile on trackthe defendants’ walkingbystruckwas

Place, inat five o’clockand Potter aboutAndoverWestbetween


