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LightRockingham County & Co. vPower Hobbs.

“authorizing light power companyan and.A statute electric andtaketo
purchase maysuchhold and and hold lands and interests in landto as bo

necessary,” providingreasonably paymentand for the ascertainment and
thereby,damages upon corporation poweroccasioned confers theof the to

owner,public throughtake land for a use the the anwithout consent of
right domain.exercise the of eminentof

engagedcompany generating sellingin electricitya andWhere locates
highways, procures attempts rightin and andthe towires exercise the of

domain, upon obligationsit f/Musi-publiceminent takes itself the of a
corporation, supply electricityisand bound to at reasonable rates and

persons, so;capacityall so farwithout discrimination to as it has the to do
by corporation constructingand the land such for maintaininguse of and

“ ”public use,in itsa line of wires furtherance of business is a within the
meaning rights.article 12 of ofof the bill

Petition, for an of tbe for tbeappraisal of cer-damages taking
the J.,in defendant’s land.tain Facts foundrights by Young,
term, 1903, theat the October of court. Thesuperior defendant

the court’s thatto theruling wasexcepted plaintiff entitled to
maintain the and the question waspetition, transferred.

Samuel for theEmery,W. plaintiff.

Fuller,Hollis andEastman Arthur O. for the defendant.

Chase, J. The is aplaintiff formedvoluntary corporation,
“S., c.the lawunder for the of manu-general (P. 147) purpose

and forcreating, manufac-facturing, furnishing, selling lighting,
cars, machines,transportation, of andturing, heating, propulsion

mechanical, commercial,alland for and businessengines, purposes,
and alland other andgas illuminantselectricity motive powers:

to set and stretch to same,wires conduct andpoles transmit the
and alland to install means orlay necessary instrumentalities for

and the same.” It isconducting, storing, transmitting located at
Portsmouth, and its is tobusiness be carried on in the towns and

counties,andcities of Strafford and in inAlton Bel-Rockingham
5, 195, 1901,sectionBy Laws itknap county. chapter was

authorized take and and to“to hold and hold suchpurchase lands
and ininterests land as be to outmay reasonably necessary carry
the and which itfor wasobjects inten-purposes organized.” The
tion of the to to thelegislature delegate corporation the toright
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is shownthe owner’s consent unmistakably bytake land without
“ in connec-to when readtake,” especiallyuse of the wordsthe — ”“ to following,with the words purchase immediatelytion —and

for the location of the land taken and themadetheby provision
of the owner’s Thedamages. plain-ascertainment and payment
for take thestatute its to desired'authoritythistiff relies upon
land. It to construct andin defendant’s proposestheinterests

from in in aa pointa of wires extending Hamptonmaintain line
and from latterin East theline to a Kingston, pointpointstraight

Salem,-a in distance ofto about twenty-linein a pointstraight —a
;land and inthe defendant’s theThis line crossesthree miles.

26,S., 158, 3,filed o. ss.haswhich the plaintifflocation (P. 4),
landthe line and the interest in taken.describesit particularly

substance, landis, so far as the defendant’s is con-inThe latter
aset and forever maintain four of certaincerned, to polesthe right

line;in the to as manyand at points stringheight designatedsize
thecross-arms attached to not lesspoles,wiresfifteen uponas

the surface of the to cut allfeet above ground;than eighteen
of the line and trimrod side other treesone eitherwithintrees

this and to enter thewithin space; uponextendbrancheswhose
offor the purpose inspecting,occasionrequires repairing,land as

wires, and The locationthe appurtenances.renewing poles,and
“ are be transmitted andthere tothat along uponstatesfurther

current to used inelectric bea operatingwires potentialhighsaid
and forrailroads, other andfor lighting, purposes;power,street

be andtransmittedmayelectric currents along uponweakerother
The real toisplaintiff’sfor various purposes.” purposelinesaid

ofthe the lines of electricfor operation railwayfurnish power
Salem;south, intends,itwest, east of if itand also haslocated

for of theoccasion, authorizedto furnish power any purposes by
to take theIt is reasonably necessary specifiedcharter.its

land to into effect thecarryin the defendant’s corpora-interest
purpose.tion’s

forbids,the bill of the tak­by12 rights implication,ofArticle
for uses without the owner’sprivateof propertyprivateing

47;v. 17 N.R. R. H.Greely,Concord Underwood v.consent.
Unless, therefore, the480. use which theN. H.59 plain­Bailey,

use,”the defendant’s land amake of isto “publictiff proposes
inthose -words as used the ofof billthe meaning rights,within

theno to to thehad togrant plaintiff rightpowerthe legislature
thein it withoutan interest defendant’sland or consent.thetake

character,of ause is is apubliccontemplated questiontheWhéther
Greely,R. R. v. Co.v.Amoskeag Mfg.Concord supra;law.of

386, ofThe bill noHead, N. H. 399. contains definitionrights56
“ has notuse,” and the court to formulateattemptedof public
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“ in individual caseThat is left to determined eachone. be by
and which the toreference to tbe reasons takeuponprinciples right

founded,use is andfor by authority.”private property public
Fernald, 444,N. 455.Falls Co.v. 47 H.Mfg.Great

forIt has been held in state that the use of land each of thethis
(Petitionis a use: For a Mr.turnpikefollowing purposes public

Co.,Road 35 N. H. a tollWash’n 134); bridgefor (Piscataqua
v. N H. for a v. Somers­Bridge 7Bridge, 35); highway (Peirce

Lebanon,worth, ;369;10 N. 11 H.H. Backus v. N. for a rail­19)­
47;R. R. 17 N. H. Northern R. R.road v. v.Greely,(Concord

Railroad, ;N. for a it27 H. seemspublic cemetery,183) (Crowell
42; Beecher,v. 63 N. H. Ass’nEvergreen v.Londonderry, Cemetery

;53 Conn. and for a the United States asmaking survey551) by
N.a of the coast Orr v. 54 H. 590. Insurvey. Quimby,part

cases, last,the aall these the have common andpublicexcepting
taken,to the use of the land forfor the whichequal right purposes

taken, limitations, conditions,it is to certain reasonable andsubject
fact,In the of the is theprincipa,! ac­regulations. object taking

commodation of the and whatever benefit thepublic; corporation,
exercised,whose the of eminent isthrough domainagency right

derives therefrom is to the mainincidental and isobject, compen­
services,forsation and skill itcontributed to the fur­money, by

of that Thetherance decision in Orr v.object. Quimby,supra,
is based on the idea ofthat the use the land for the ofpurposes

“inthe coast is order ato safesurvey necessary provide highway
“ocean,” which, remarked,the it was is as much aupon public—

as a safenecessity the land.”uponhighway
has alsoIt been held that the owner or of land aoccupant upon

land,ofstream water a dam on his take themay, by erecting right
consent,to flow the lands of others without their for inuse con­

mills,nection with his with the of theby complying provisions
statute and.such that the use of landtaking; flowedauthorizing
under such is acircumstances use thewithin ofpublic meaning

142,S., 12-19;the constitution. P. c. ss. Falls Co.v.Mfg.Great
Fernald, N.47 H. 444. have been made toAlthough attempts

reconsidered,thishave andquestion the reasons for the deci­given
592;have beension attacked N. H. 56 N. H.vigorously (50 388),

the court have the andquestion as settled haveregarded declined
591;to it. Ash v. 50 N. H.reopen Cummings, Co.AmoskeagMfg.

Head, Worcester,56 386;v. N. H. 60Amoskeag Co.v. N. H.Mfg.
522; Goodale,Co. 62Amoskeag v. N. H. 66. InMfg. ofspeaking

act, Ladd, J., Forsaith,the mill insaid Mills v. 57 N. H.Salisbury
“1124: with forcounsel the theagree defendant that act togoes

the of the constitutional of the and Iverge power legislature, may
that, but for thesay authorities which theby court thought they
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Head,in late of Co.v. IAmoskeagthe caseshould be governed
See, also,in it.”find the remarksdifficulty sustainingshould great

to, N.in 56 400.the the case referred H. Theof same judge
a like toof other states have similar'given interpretationcourts

Lewis,totheir constitutions with referenceof flowage.provisions
domain, decisions,after thein his on eminent con­reviewingwork

“ millthe basis which the acts canthat only possible uponcludes
use,a within ofis that are the the con­publicstand mills meaning

“”; can be true of that class of millsand that this onlystitution
and,to serve the unless the acts arewhich are public,obliged

mills, Dom.,Em.cannot be sustained.” Lew.theylimited to such
therefore,seem, that the ofIt would doctrine Greatss. 178-183.

cases, andFernald, and sui is notgeneris,Co.v. like isFalls Mfg.
the of its in cases other than thoseto full extent importapplicable

Thesethe of casestorelating taking flowage rights.specially ”use in the ofas that bill“publiccannot be decidingregarded
benefit,with oris public advantage, anypublicsynonymousrights

and welfare of the state. Whatever wasthat is for the benefituse
J., case,in Fernald a tothe having tendencysaid C.by Perley,

view,his must be understood as refer­havingthat such wasshow
case, and not as a ruleto facts of thatthe expressing generalence

useof arises.whenever the question publicto be applied
and a line ofuse land maintainingThat the of for constructing

inwires to currents of electricity employed transmittingconduct
for all whoor persons mayby telephoneintelligence telegraph

streets, andservice, inor public highways,desire such lighting
etc., a railwaythe of theor in cars serving pub­movingbuildings, ”“ words,thoselic, within the narrower ofis a use meaningpublic

S.,cases, is P.question.in abovethe cited beyondas applied
1895, in81, 13; It has been so held otherc. o. 27. juris­s. Laws

Co.,75; v.Drew, 136 Statedictions. Pierce v. Mass. Telephone
341; Dom.,Em. s. is alsoElectricity53 N. J. 1 Lew. 172.Law

of from thethe transmission pointused for powerextensively
waterfall,aof or bywhere accumulated meansbythe ispower
there; andfuel; use thedistant forthe of to pointscombustion

in near future to andthat be the produceis it will usedprospect
■ theThat the use of land forheat in a manner.distribute similar

a isbe use shownmayand of power publicdistributionproduction
them, above cited.the mill the decisionsacts and respectingby

several milescase, and land flowed wereIn the Fernald the dam
water; and inthe Amoskeagmills which useddistant from the

522, half of the waterWorcester, H. more than60 N.Co.v.Mfg.
the dam was used otherby corpora­of the created bymill-pond

Iftherefor.to thewho rent plaintiffstions and companies, paid
the had beenwaterand quasi-the corporations companies using
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that ofin a service likewere publicthey engagedpublic,—if
service,had for suchall who occasionfor partiesgrinding grain

terms, ifand thein rates or other plaintiff’sdiscriminationwithout
water,ofcases, had a were readyso as surplusin those long they

to all orit like terms corporations per-to uponand willing supply
uses, would not beit for such decisionssons desiring —the
mentioned. Thethe criticism above recentlyto knowledgesubject

has made it to divideelectricity possibleacquired concerning
and to transmit the same tointo desired freelyany portionspower

use. This has created a demand foralmost for powerany point
water,which, so universal as the demand for is never-notthough

water, inLike existsof character. electricitytheless a public
state, and ofin or becomes useful as annature some form agency

It awhen collected controlled. requiresman’s andonlyindustry
collect, store, and it for use.to distribute generallarge capital

the location of thecost upon power plant.The depends largely
or a location tide-water reduces the costA uponwater-power

thethat business cannot beItmaterially. may happen inaugur-
aid of the ofated without the eminent domain for thepower

land or in Allof land. these con-necessaryacquisition rights
tend that the use of landsiderations to show for collecting,storing,

for the ofand electricity, purposesdistributing supplying power
it, use,aheat to all who desire is similar inand may public

landcharacter to the use of for andcollecting, storing, distributing
“forwater needs—a use that is so thatpublic manifestly public

seldom and 1 Em.it has been never denied.” Lew.questioned
Dom., s. 173.

The defendant has called attention to the case of In rerecent
Co., 457,Island etc. 22 R. I. inRhode which it was held that the-­

miles,an electric of land situateduse fiveby railway company
for a andfrom its railroad line coal was notpower-house pockets

state,,meaninga use within the of the constitution of thatpublic
in towhich this is similar that of this state. The decisionrespect

on that theis based the location of the onproposition power-house
the lot in was not essential to the ser­questionparticular public
vice, but to the of ininterest thepertained only private company

With theits business details. of far-­thusknowledge electricity
an cannot beelectric withoutacquired, railway operated generat­

or in andquantities iting collecting electricity large transmitting
from the initial andto the Apoint along railway. power-house,
or the same is as essential to thesomething answering purpose,

is trackservice as the itself. The courtpublic railway truly say
“:in the Rhode Island case There is a ofclass cases where the
itself,does not use the land and the ispublic yet public necessity

Such,andso direct obvious as to a use. forimply public example,
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are cases of land for car-houses, andtaking engine-houses, repair
on steam railroads. These be■shops must necessarilybuildings

railroad;to the and while the use the•contiguous notpublic may
such,as are aof such character that withoutbuildings yet they

them the could not use the railroadpublic itself.adequately They
are, fact,in Dom.,a of the railroad.” Lew. Em. s. 170.part Seel
This is true of anthe in ofemphatically the casepower-house
electric but because of in inrailway; the difference the necessities

cases,the two particular location the railroad lineadjoining—a
etc.,an ofusually being forimperatively necessary engine-house,

railroad,a steam while an electric hasrailway company greater
freedom of tochoice as the its courtlocation of power-house, —the
held that the of the steam railroad to wascases referredprinciple
not to Itthe of land for the isapplicable lattertaking purpose.

that, cases,in ofprobable the establishment andmany operation
electric thefor of therailways accommodation will dependpublic

the of a lowupon or atpossibility generating collecting electricity
cost. A or a at coal fromwhich be landedwater-power, port may

vessels into the coal of asea-going directly power-house,pockets
will itrender to furnish electric facilities forpossible railway pub-
lic use at situated miles distant from thepoints many water-power
or all,that could not otherwise at or at leastport, be furnished
without im-much cost to Inthe such cases thegreater public.

ofperativeness the attaches the freedom asnecessity to of choice
location,to rather than to the of a tolocationproximity particular

the railroad If .landline. electric bean mayadjoining railway
doubt,taken for a to which canpower-house, there be no —no—as

reason is land at a distance not takengood why beapparent may
course,if the if aso Of land at dis-public requires. locatedgood

tance be taken for amay it must follow thatpower-house, necessary
land or in main-land be fortaken andrights may constructing

a line of wires between the andtaining railway.thepower-house
intimated,As has been like reasons exist foralready havingmay

the of an electric or ser-power-house othercompany,light public
vice at a thecompany, located distance from the whereplace

service is rendered..public
But it is not intention ofthe of the to make use itselfplaintiff

the it in the wayswhich or collects either ofelectricity generates'
mentioned,above Inof electricexcept thatpossibly lighting.

fact, the has no in ofplaintiff to the businessauthority engage
or in a manu­ortransmitting intelligence by telegraph telephone,

business, inor In thea railroad. thisfacturing operating respect
■case Alexander,differs S. E.from Co.v. 43etc.essentially Fallsburg

194, cited or col­Rep. the defendant. is toItsby purpose generate
store, it fortransmit,and and it to thoseelectricity, sell desiringlect
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in to elec-it respectto wliicli is Its businessuse applicable.any
inthat an company respectresembles of aqueductcloselytricity

indiffers several importantwater. This business materiallyto
use.articles offrom that fuel and other dailyrespects sellingof

are ordinarilyand of individualsThe enterprise privatecapital
the busi-It not thatfor the latter is importantsufficient purpose.

in ain articles should be conducted singleof suchness dealing
afrom source.with singlelarge enterprise, supplies emanating

does the exercise ofrequire anyThe business not governmental
collection,But, the stor-as hasfunction. beenalready suggested,

collection, andtheand distribution of likeelectricity, storing,ing,
conditions,water, favorabledistribution of requires large capital,

streets, the exercise of thethe of the and sometimes rightuse public
608;605,Justices, 182 Mass.of domain.eminent Opinion of

Justices, 150 592.Mass.Opinion of
or elec-If is under to electricitythe plaintiff obligation supply

alldiscrimination totric at reasonable rates and withoutenergy
and to all personsandcorporations, public, private,quasi-public,

it, of thedistanceswho are located within reasonabledesiring
willlines, of worksso far as and itsthe extent capacityplaintiff’s

to of ait have all the characteristics g"üasi-publicpermit, appears
terms,not, inof association do imposeIts articlescorporation. __

however,are,it. consistentthis entirelyobligation upon They
isof the When the interpretationwith the existence obligation.

itswhich the lias the agreement byconsidered plaintiff given to.
and inin in the pro-acts lines of wireslocating public highways,

domain, itand to the of eminentexercise rightcuring attempting
the its articles of associationis that intendedapparent plaintiff by

intake itself of ato theupon obligations corporationí¿"i¿«si-public
and The dele-to the sale of electricrespect electricity energy.

notof domain to a iscorporationthe of eminentpowergation
an of thewith obligationalways accompanied express imposition

Ato the andserve corporation bypublic reasonably equitably.
the and undertakesexercise of theacceptance impliedlypower

issuch the which the exer-service forsubjectrespecting power
60; Co.,Stearns, 43cised. Lombard v. 4 Cush. State v. News

N. InJ. Law 381. numerous charters that have been grantedthe
state,in theto this forauthorityaqueduct companies containing

domain, few,of if haveexercise the of eminent provi-right any,
sions their duties. The arefollowing examples:specifying public

1870, 83;1863,1851, 1190; 2817;c. Laws c.Laws c. Laws
1872, 1897, 155;95; 1883, 191;c. c. c. LawsLaws Laws Laws

1901, 1903,292; 207,c. noLaws cc. 272. Yet there can be doubt
that toit is the ol: such to water personsduty corporations supply

mains,located their to rates orwithout discrimination asalong
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Olmstead 311;conditions. v. J.47 N. LawAqueduct, v.Haugen
411;Co., Dom.,21 1Water Or. Lew. Em. s. “In173. an act
ofa beto aauthorizing taken for the ofright road turnpikeway

the ofcompany, the road need bepublic right notusing expressly
. . .asserted. The construction' of such an actlegal is not

some benefitthat public from aindirectly useaccruing ofprivate
it,land is a butthe use of that thepublic exercise of theby power

of eminent domain the a ofpublic acquire right subject toway,
that,the of toll to the whopayment bear thecompany expense

bewould borne the ifby the road were free.” Holtpublic v.
Antrim, 284, case,64 N. H. in287. So this the constructionlegal

that,charter, 1901,of the plaintiff’s as amended the act of isby
athe theto service of thepublic acquire right corporation upon

and reasonableequal terms. Snell v. 196 Ill. 626. ThisCompany,
of theview charter the fromcase v. Electricdistinguishes Avery

Co., 235,75 Vt. cited the defendant. The alsocaseby differs
from State v. case,134 548. Inwidely Mo. that theMurphy,

Louis,claimed the ofwere St. whichrights granted by city was
not to them nor to enforceempowered the reservedgrant public

case,inwhile this the of is direct fromrights; thegrant power
state, and it retains control the canover andcorporation protect,
the of therights public.

In addition to the in this theplaintiff’s duty regard, legislature
have to control the in its with thepower plaintiff dealings public.

19, 148, Statutes,section theof Public it isBy chapter provided,
“ alter,that amend,the at timelegislature may any or therepeal

ofcharter thecorporation or laws under which it wasany estab­
lished, franchises, duties,or annulor of itsmay modify andany
liabilities.” This to control the ofauthority duties corporations

firstwas introduced into the statutes the revision thereof inupon
1891, and furnishes additional assurance that corporations engaged

service,in the as well as otherpublic shallcorporations, perform
their duties to ofthe satisfaction the There seems to bepublic.
no the of thequestion validity statute.concerning ValleySpring

Schottler,Water Worksv. 110 U. S. 347.
use,Thus it is that allseen the elements of in the limitedpublic

words,of case,sense the exist in this and that thisconsequently
be maintained.petition may

overruled.Exception

Young, J., notdid sit: the others concurred.


