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Rockingham,
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v.a.Sherburne Portsmouth.&

illegalmay act infrom of theirOity the commission ancouncils berestrained
taxpayer rightscapacity, areof a threat-at the suit whoseadministrative

thereby.ened
plaintiff pro-uponproceeding show that theis incumbent the toIn such it

him,injuriousillegal to and that he hasposed is and be someaction will
relief;equitable that hisrecognized ground it is not essential threat-of but

public generally.byinjury theshould one not sufferedened be
publicoccupyprivate aCity may commoncouncils a individual toauthorize

permit necessarypurposes, toand him to erectexhibition structuresfor
business, andcarry if a timesuch use is limited to reasonable wouldtheon

adjoining proprietors oran interference withnot constitute unreasonable
; pro-public premisesright enjoy and theto the whetherthe of thewith

fact,questionposed respects is of to be determinedis in all reasonable ause
particularin of the case.of the circumstancesview

public pur-authorizing fencing “forthe a common theUnder a ofresolution
city cityprotection property,” thepose and the ofof amusement better

necessaryempowered such as beare to erect structures wouldcouncils not
purposes.premises available forto render the exhibition

fromEquity, aBill in to restrain the defendant city building
Plains,at the common aboutcontainingbaseball a publicpark

acres, in for thewhich was to the 1716city drawingeleven given
and has since forof a militia the town and been usedfor province

the for a alsothat andpurpose by public generally playground;
“theto fence Plains forto restrain the councils fromcity voting

and the ofthe of amusement better city prop-protectionpurpose
intend,councils under thisThe bill that theerty.” alleges city

vote, aof the Plains with boardenclose the part highto greater
individualscontrol of to certainfence and the thegive premises

field, willuse a and athletic andwho will them for baseball park
The areall who do not an admission fee. plaintiffsexclude pay

Plains.in and thePortsmouth own adjoiningtaxpayers property
demurrer wereof law the defendants’The questions arising upon

court,term, 1903, of the bytransferred from the October superior
Pike, J.

John for theKelley, plaintiffs.W.

L. and Samuel for the defendants.Emery,Ernest W.Gfuptíll

YOUNG, J. The of law raised the demurrer is thebyquestion
ofof at the suit a tax-the court to restrain councilscitypower
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from There is no uniform rule on thepayer illegally. sub­acting
In some the courtject. has restrainjurisdictions topower city

■councilsfrom an act whenever itcommitting thatillegal appears
the act will cause the to suffer not common toplaintiff damages
the and hethat is entitled to relief. v.public equitable People
Sturtevant, 9 N. Y. In263. other the court has nojurisdictions

to restrain incouncils when faith.power they arecity acting good
In these the aof citizen to himselfjurisdictions remedy protect
from their acts is a suit to restrain the officersof thewrongful city

School,when toundertake enforce them. Stevens v.they Training
336,­ 438;144 Ill. Am. St. Des Moines Co. DesRep. Gas v.—­36

Moines, 505,­44 Ia. Am. 136. In most jurisdictions,Rep.—­24
however, the of the court to restrain councilspower city depends
on the character of the business are When thethey transacting.

councils arecity matters of a char­considering purely legislative
acter, the court no tohas restrain them.power When their pro­

action relates to theposed business affairs theordinary of thecity,
them,court may restrain the action isprovided proposed illegal

and the person whose are threatened tois entitledrights equitable
Inrelief. this itstate will not be ato entitle toenough person

this relief to show that the action is and that heproposed illegal
will be he must show thatinjured; also his will suchbeinjuries
as would entitle him to anrelief in action anequitable against
individual, is, willthat his be or thatinjuries heirreparable,—that
has no oradequate has some otherremedy,legal recognized ground

Concord, 375,for relief. Brown v. 56 N.equitable H. 383. But
relief,it is not himto entitle to this that henecessary, should suf­

fer a loss 916,not common to the Dill. Mun. ss.public. Corp.,
S17. He is itentitled to when the councils are in ancity acting
administrative in all incases hecapacity, which could invoke it

an 402;individual. v. N.•against 90 Y. State v.Dwyer,People
Commissioners, 58; Gardner,39 Ohio St. v. 97 Ind.Valparaiso

626;1,­ ; Edwards,Am. 416 v. 84 Ill.Rep. RobertsSpringfield—­49 ­
Louisville, ;v. 605;92 95­ v. W.Ky. Parkersburg, 35 Va.Spilman

Deaton, 704;Jordan v. Zabriskie,Ark.23 v. 101 U. S.Crompton
601.

The duties of councils are both and administra-city legislative
; for intive toaddition their arelegislative they chargedduties

with the of S.,care the and ofother the P.money property city.
50, 5,■c. ss. 6. When are the of thethey managing property city

are notthey ordinances for its are admin-making butgovernment,
Co., 340,its affairs. Blood v. Electric 68 N. H. 342.istering

theSince duties of incouncils are and incity part legislative part
■administrative,if the court cannot restrain but re-maylegislative

officers,•strain a that the court hasadministrative noholding- power
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restrain when are into councils theirtheycity acting legislative
but inwhen are their administrativemay they actingcapacity,
is but the rule used to establish theordinarycapacity, applying

and of officerswho are authorized to exer­liabilities publicrights
the functions different of thecise of statedepartments government;
the conduct of officers while duties offor such theperforming

the rules of law to offi­either isdepartment governed by applicable
Boardman, 580,of that Edes v. 58 N. H. 594-­cers department.

; Watson,64 N. H. 162. The rule596­ v. reason for this isBoody
The of law which both the and theobvious. rules businessgovern

of the theofficers different of state weredepartments government
with theframed reference to business of each depart­conducting

welfare,in the best butment to the withoutpublicway promote
reference to of men who should thethe dutiesbody performspecial

So,and exercise the functions of that department. officersany
or dutiesfunctions to anyexercising performing peculiar depart­

of the are the of lawment controlled rules thatbygovernment
the of that whilebusiness aredepartment,govern they exercising

functions. To illustrate: The duties of areits selectmen both ad­
43,S.,ministrative P. c. ss. 5—16.and When arejudicial. they

of townthe affairs the are to the con­theyadministering subject
of the court in the same and to thetrol same extent as otherway

officers,or ofadministrative the directors a private corporation.
908, 909, 935;Mun.Dill. ss. SchoolDistrict v.Corp., Greenfield,

84, Carr,86; 201;N. H. 6364 SchoolDistrict v. N. H. Gates v.
Hancock, 528; 126;45 N. H. Merrill v. 45 N. H.Plainfield, Hall

Somersworth, 511; Pelham,N. H. ;v. 39 Butler v. N. H.19 553­
Deniston, N. H.Barrv. 19 170. When arethey theirexercising
functions are thefrom control of thethey exempt court tojudicial

same extent Furnald,the as other officers. v.Manchesterjudicial
153; Watson,N. H. 162;v. 64 N. H.71 Boody v.Salisbury

; Boardman,59 N. ;H. 359­ Edes v. 58 N.County, H. 580­ State v.
Smith, 18 N. H. 91.

The and the are coordinatelegislative judiciary ofdepartments
state and itthe is the of each,the law thatgovernment; policy

within the ofwhen its shall beacting scope authority, insupreme
it,exercise of the to andthe committed that neither shallpowers

be to the control or of the other.subject supervision Opinion of
Justices, 570,56 N. isthe H. 574. It the legislative department,

laws,the to make theor which of lawpower policy the exempts
court,from the and control of the thesupervision ofbody—not

whomen have the to exercisesupreme this function. Billpower
art. Theof 37. acts of of menRights, body whoany may consti-

laws,in relation to matter are atutionally of thelegislate any part
state,of the and have the same andforce effect as though they
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Thethe itself.had been enacted by maylegislature legislature
authorize to incouncils tocity legislate respect■constitutionally

279,v. 30 N. H. 293. WhenState aretheylocal matters. Noyes,
thefunction are of thethis they legislative departmentexercising

statQ, in whichso as the matters -to theyfar regard may legislate
concerned; and that their inthe fact acts to such mattersare regard

the their are laws ofwithin of the theauthorityas come scope
within the rule which thethem exemptsstate legislaturebrings

of the court.from the control
inof law to all aIt is the the trustsubject personspolicy acting

S., 205,c. andcontrol of the court s. theto the (P. 1);■capacity
in this between andno distinction respect public privatelaw makes

s. 909. ofDill. Mun. The councils intrustees. Corp., duty city
affairs of doesfhe business the notordinary cityadministering

a inthe ofthat of directors corporation respectdiffer from private
directors act as trustees for theirSuch stockholdersto its business.

of theare the affairs Sowhen administering corporation.they
ain in theact trust capacitycouncilscity administering ordinary

166,the State v. 69 N. H.of city.business affairs Wimpfheimer,
act in that are to the con-Since they capacity, they169. subject

court, for in of the law theof all cases trust courttrol the gives
S., 205, s.c. well asof the as ofsubject-matter (P.jurisdiction 1)
inwhen are theirbut they legislativethe parties; acting capacity,

has of the it has nothe court jurisdiction parties juris-although
is no reason coun-the Therediction of subject-matter. why city

from the thatbe rules the conduct ofexemptcils should govern
officers,or a threatenedboards of who ispublic why personother

theiron account of acts should not have thewith wrongfulinjury
him from such that has toto heremedy protect injury pro-same

andother threatened is thehim from there samewrongs;tect
to fromof councils theirprevent citya trustremedy abusingneed

to other trustees fromthere is theirs.preventthat abusing
common,a theThe councils havecityPlains being public powér

S., 50, 10,P. c. s.use. cl. XIV. The limita-its onlyto regulate
to the uses to ittheir determine whichtions upon right may

bethat must todevoted are intendedthey public, promotebe
it and thatfor which was do not constitutetheythe object given,

land.use of the the Plainsunreasonable devote toThey mayan
that tothese limits seem to them wise and in-within beusesany

thethe best- interests ofto public. Theytended promote may
or an association to whole oran individual the aoccupypermit

forPlains the of the withof the purpose furnishing publicpart
As, an incident of their to an individualpermitrightrecreation.

Plains,at the him to erect thethey may permitto exhibitionsgive
business,the ifto on that would be anecessary carrystructures
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if,But its situationuse ofreasonable tbe premises. considering
baseball,Plains for a wouldtheand using groundsurroundings,

ofwith the thean interference rightsconstitute unreasonable
toif incidentor erection of structurestheadjoining proprietors,

with thean interferencesuch constitute unreasonableuse would
cannotuse the councilsof the to the citypublic premises,right

it would beone the Plains for that forto use purpose;permit any
nuisance,him no more thanto maintain a and the citypermitting

a Ifan can of nuisance. theindividual authorize the maintenance
Plains for a base­councils an individual use thetocity may permit

him of theball can the exclusive controlonlypark, they give
time; befor a for excludedreasonable the cannotpremises public

an would afrom the for time. What beunreasonablepremises
time, at the Plainsreasonable whether a baseball parkmaintaining

would use of and thebe a reasonable the whether erec­premises,
tion of to anthe structures incident such would be unreason­use
able the of theinterference with the to1use premises,right public

Co.,are all fact. H. 185.of Ladd v. 68 N.Brickquestions
aEven if the councils to buildan individualcity permitmay

Plains,atbaseball the thecannot build one withpark they city’s
for usecan that for named inmoney; they the sec­only purposes

4, 40, Statutes,tion Publicchapter or the for whichfor purposes
;be raised N. H.money by taxation. Gove 41 539­may v. Epping,

Merrill 45 N.v. H. 126. This does not authorize citiesPlainfield,
to build baseball Neither can build theone underparks. they

;name of the Plains itfor is axiomatic that notfencing they may
do indirection that which inby could not do a directthey proceed­

useing. Although may to build such a fencethey fundspublic
as consider to itthey necessary the to makeorprotect property

attractive,more cannot use the ofthey the to buildmoney city
such a fence as would be to make the Plainsnecessary available
for exhibition more than could it apurposes, any use to buildthey

orgrand-stand otherany structures which theconstitute equip­
ment of a baseball for such apark; fence would neither increase
the attractiveness of the nor be for itsproperty necessary protec­
tion.

The fact that the plaintiffs’ the Plains will notproperty adjoins
theprevent councils fromcity reasonable use of theanymaking
whichpremises think will be for thethey Thepublic good. plain-

tiffs have no in theright notPlains common to inevery taxpayer
Portsmouth, that ofexcept the from anpreventing city making
unreasonable use of the for itpremises; does not that theyappear
derived titletheir from the after the Plains had been dedicatedcity

uses,to public nor that its dedication and the sale theof lots that
it wereadjoin of theparts same transaction.



Colby.v.G ábside544 [72

has tothe court the cityjurisdiction enjoinNotwithstanding
inare administrative iftheirwhen they acting capacitycouncils

is cannot betheyaction fromenjoinedthe illegal, passingproposed
Plains; the resolutionto fence the for itself isthe legal;resolution

the of a fencesuch as is tobuilding necessaryit authorizesonly
and make it more theto attractive. But citythe propertyprotect

from action under reso-thisanycouncils bemay enjoined taking
anda baseball from anybuilding park permittinglution toward

Plains,at if that would be anthe unreason-to bnild oneperson
able use of the premises.

Demurrer overruled.

Bingham, JJ.,Parsons, J., andC. and Walker concurred:.
in onthe result the thatChase, J., concurred thesolely ground

athe councils will convert commonaction of city publicproposed
that have nottheyinto a park, change powerprivateor square —a

an of the suchmake, that forcity’sappropriation moneyto —and
and andbe unauthorized beillegal, may enjoinedwouldpurpose

ofat the suit taxpayers.

Strafford,
May 3, 1904.

Colbyv. Tr.Garside &

foreign brought judgment, plaintiffaattachment onof theactionIn an
debt,original thereuponandnature of the the trustee willmay theshow

priorwages byall due the himchargeable defendant and earnedforbe
upon trustee, originalthe in case the is forof the writto service claim

any family.to defendant of hisfurnished the ornecessaries

Foreign The recoveredAttachment. plaintiff judgment,
in the court,,the defendant Rochester policedefault againstupon

furnished ornecessaries the defendant hisfor family,a claimupon
court,on insuit the the samebrought judgmentsubsequentlyand

trustees, owe thethe who defendant less thanand summoned
theearned before service of thefor trustee-wagesdollarstwenty

In the courtthem. was renderedpolice judgmentuponprocess
defendant, toand his motion the trusteesdischargetheagainst

term,.andThe defendant at theappealed, Septemberdenied.was
trustees,court moved to the1903, uponthe superior dischargeof

the is on a andthat action not for neces-judgmentthe ground
amount due him for thansaries, that the lessand wages, being

dollars, from trustee The motion wasexempt process.istwenty
J.,Stone, and the defendant excepted.bydenied


