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Coox, Adw’r, $ o. v. LEE

A conveyance tainted with actual fraud as to any person is voidable by sub-
sequent creditors of the grantor, as well as by those whose claims were in
exigtence at the date of the transaction.

The administrator of a frandulent grantor may maintain a bill in equity to
sct asgide the con\veyanee, if the property is required to pay debts of his
decedent. ’

A widow may avoid a voluntary conveyance made by her husband for the
purpose of defeating her marital rights; and the mere fact that she had
knowledge of the conveyance prior to her marriage does not, as matter of
law, create an estoppel against her.

The fact that a proceeding to set aside a frandulent conveyance was digmissed
on the plaintiff’s motion, without any judgment on the merits, does not
estop him from subsequently maintaining a similar suit for the same relief.

An heir-at-law cannot maintain an action to set aside a voluntary conveyarnce
by his ancestor.

‘Whether justice requires that one who has released a judgment against a
voluntary grantor, in consideration of his promise to obtain a reconveyance
of the property, shall be reinstated as a judgment creditor in a subsequent
suit to set aside the conveyance, and whether damages occasioned by a
breach of the agreement to reconvey shall be assessed in the latter proceed-
ing, are questions determinable by the trial court.

‘Whether a deed of real estate was delivered is a question of fact ; and a find-
ing of delivery is warranted by evidence that the owner of the property, in
pursuance of an intention to transfer the title, executed a deed thereof
which. came into the possession of and was accepted by the grantec.

Binn ™ EQurry, by the administrator and widow of John J.
Lee and the guardian of his only child, to avoid a fraudulent con-
veyance. Transferred from the April term, 1908, of the superior
court by Peasiee, J.

John J. Lee bad a son by Sarah Stewart and had promised to marry
her; but having made up his mind to prevent her and his son from
taking any part of his property, made a voluntary conveyance of
his real estate to his sister Kate, the defendant, with the purpose
of defeating Sarah’s rights as his wife and his son’s rights as his
heir if he concluded to marry Saraly, or to defeat her rights as a
creditor if he concluded not to marry her. After he made the
conveyance he refused to marry Sarah, and she sued for a breach
of his promise of marriage, recovered judgment, begun a levy, and
brought a bill in equity in aid of it to uncover the property con-
veyed by him. The bill was marked for a hearing at the April
term, 1899, Before the case was reached, John, in pursuance of
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his original fraudulent purpose, concluded to marry Sarah, if by
so doing he could induce her to discontinue the equity proceeding
and release her judgment; and in order to accomplish this pur-
pose, he promised that he would marry her and procure a recon-
veyance of his property, so that her rights as his wife and her son’s
rights as his heir would attach. Relying on this promise, Sarah
released her judgment, discontinued the bill in equity, and married
him. John did not intend to keep his promise, and made it as
part of a conspiracy with the defendant and others to prevent
Sarah and his son from receiving any benefit from his property.
Sarah did not know of the conspiracy until after John’s death.
Kate was not present when the deed to her was made. John exe-
cuted it and had it recorded, and it was delivered to her in his
lifetime, but he retained possession of the property until he died.
His estate is insolvent.

There was a decree for the widow and the administrator, and
the bill was dismissed as to the guardian, and the defendant and
the guardian excepted. After the case had been heard Sarah
moved to be reinstated as a judgment creditor, and the guardian
moved that the damages caused to her ward’s estate by John’s fail-
ure to perform the agreement with Sarah for the child’s benefit be
allowed and assessed in this proceeding. Both motions were de-
nied, subject to exception. Amn exception was also taken to the
finding that the deed to Kate was delivered.

Matthews § Sowyer and Martin ¢ Howe, for the plaintiffs.
Mitchell § Foster and Sargent, Niles ¢ Morrill, for the defendant.

Youwg, J. The statute of 18 Elizabeth (e. §) provides in sub-
stance that a fraudulent conveyance is voidable by those who are
injured by it; so the only persons who can avoid a fraudulent con-
veyance are those who might take the property from the grantor
or from his heirs if no conveyance had been made. Esty v. Long,
41 N. H. 108 ; Stevens v. Morse, 47 N. H. 582; Stewart v. Ingle-
hart, T G. & J. 182,—28 Am. Dec. 202 ; Bump Fr. Con., ss. 432,
433, 451. ‘

A conveyance tainted with actual fraud as to any persons may
be avoided not only by those whose claims were in existence ab
the time the conveyance was made, but also by those whose claims
acorued thereafter. Smith v. Lowell, 6 N.H. 67; Paul v. Crooker,
8 N. H. 288, 290; McConihe v. Sowyer, 12 N. H. 896 ; Robinson
v. Holt, 39 N. H. 557 ; Cvoledge v. Melvin, 42 N. H. 510; Morri-
son v. Morrison, 49 N. H. 69; Plaisted v. Holmes, 58 N. H. 619 ;
Preston v. Cutter, 64+ N. H. 461; Bump Fr. Con., s. 32.
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If a conveyance is made to defeat the rights of the grantor’s
wife, or of his creditors, it will not lose its fraudulent character as
to any of them unless they confirm it or are in some other way
estopped to attack it. Bump Fr. Con., s. 4566. If it is fraudulent
as to the creditors of a deceased person, the administrator may
maintain a bill in equity to avoid it as their representative if it is
necessary to do so to pay the debts of the deceased. Kingsbury v.
Wild, 8 N. H. 30; FEvereit v. Read, 8 N. H. 55; Abbott v. Tenney,
18 N. H. 109; Leavitt v. Leavitt, 47 N. H. 329, 333 ; Janvrinv.
Curtis, 63 N. H. 312; Preston v. Cuiter, 64 N. H. 461; Clark v.
Clough, 65 N. H. 48, 80. When itis fraudulent as to all the cred-
itors, and the estate is insolvent, the administrator after a decree
in his favor may treat the property as though no conveyance had
been made, and sell so much of it as is necessary to pay the debts
of the deceased and the expenses of administration, including the
expense of the proceeding to avoid the fraudulent conveyance.
Abbott v. Tenney, 18 N. H. 109, 113,

In this case John made the conveyance in controversy to prevent
Sarah from satisfying any judgment she wight recover if he de-
cided not to marry her; and since the creditors could take the
property from John’s heirs if no conveyance had been made, it is
void so far as their claims are-concerned. As to them, the prop-
erty stands as though no conveyance had been made.

A widow may avoid a conveyance made to defeat her marital
vights.  Walker v. Walker, 66 N. H. 890. It follows that Sarah
may maintain this proceeding as Johw’s widow, for the conveyance
was made to defeat her rights as his wife if he decided to marry
her, and it is found that she hag not confirmed the conveyance and
is not estopped to attack it. Although the fact that she had
known of the conveyance for some time before her marriage to
John is evidence tending to prove that she confirmed it and is
estopped to attack it, still this fact does not, as a matter of law,
establish either proposition. Derry Bank v. Davis, 44 N. H. 548,
5505 Cole v. Tyler, 66 N. Y. 73, 7T9; Bump Fr.Con., s. 4566. The
fault with the defendant’s contention that the validity of the con-
veyance, so far as Sarah is concerned, is res judicata, lies in the
fact that the proceedings she brought in aid of her levy were dis-
missed on her motion. There must be a final judgment on the
merits in order that the judgment may create an estoppel. Hearn
v. Railroad, 67 N. H. 820; Gregy v. Company, 69 N. H. 247 ;
Pritsfield v. Fxeter, 69 N. H. 336; Ordway v. Railroad, 69 N. II.
129 ; Bank Commissioners v. Association, 70 N. H. 557 ; Mac.Don-
ald v. Roilway, 71 N. H. 448; Boston ¢ Maine B. R. v. Sargent,
ante, p. +55.

An heir takes through—not from—his ancestor; so the guar-
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dian cannotmaintain this proceeding on the strength of her ward’s
right as John’s heir. Kimball v. Eaton, 8 N. H. 891; Hsty v.
Long, 41 N. H. 103 ; Stevens v. Morse, 47 N. H. 532. If the guar-
dian has any right in. behalf of her ward as a creditor, such-interest
is protected by the decree in favor of the administrator.

There was no error of law in overruling Sarah’s motion for rein-
statement as a judgment creditor and the guardian’s motion for
the assessment of her ward’s damages. Whether or not justice
required that these motions should be granted were questions of
fact. Whether or not the deed was delivered was also a question
of fact, so there was no legal error in the finding that it was deliv-
ered if there was evidence to support it. If a person intends to
give his property to another and makes a deed in pursuance of that
intention, the deed is delivered whenever it comes into the posses-
sion of the donee and is accepted by him. Canning v. Pinkham,
1 N. H. 853 ; Warren v. Swett, 31 N.H. 832, 840 ; Cook v. Brown,
34 N. H. 460. There was evidence that John made the deed in-
tending to put his property into Kate’s hands to defraud Sarah and
her son, and that the deed came into Kate’s possession and was
accepted by her before John died.

The exceptions as to the admission of evidence were not argued
and have not been considered.

Lzceptions overruled.
All concurred.

Hillsborough,
June 7, 1904.
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One who accepts a policy of insurance is presumed, in the absence of fraud or
imposition, to have notice of, understand, and agree to the terms, condi-
tions, and limitations therein contained.

The falsity of statements which an applicant for life insurance has expressly
warranted to be true, or which the parties have agreed shall constitute a
material part of the contract, avoids the policy.

Where the undisputed evidence in an action upon a life insurance policy
establishes the falsity of statements which the insured has expressly war-
ranted to be true, a verdict for the defendants is properly ordered.

AsSUMPSIT, upon an insurance policy issued by the defendants
upon the life of Hugh Dwyer, August 29, 1901, payable to the
plaintiff. The insured died March 20, 1902. At the close of the




