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tbe contract tbe statements are warranties,made “that fact is not
if withinare notnecessarily they warrantiescontrolling its fair

and Withspirit. tomeaning respect questions that relate to mat-
ters which tbe insurer must know are not within tbe personal

of tbe and with call,knowledge applicant, to thatrespect those not
fact,for definite ofstatements but for statements of belief or opin-

instance,ion for whether tbe badhas ever a certain(as, applicant
obscure tbe letter ofdisease), the contract is to be controlled by

and andits tbe answers willspirit purposes, be held warranties
bonaof tbe belief and ofonly tbeopinion Dim-applicant.”fide

291,ick v. Insurance Co. 55 Atl. 294. IfJ.), Rep. this(N.
is sound and could avail tbeprinciple to tbeplaintiff as inquiries

insured,to diseases bad tbe it will availby not asrelating to tbe
to tbeas occasion of bis lastinquiry a whichconsulting physician,
a mere ofcalled for matter fact within tbe of tbeknowledge ap-
Tbe bad a to aplicant. company right require, as condition pre-

contract,cedent into tbe thatto entering should be truth-they
informed as to bow tbe bad needfully recently applicant of medi-

Tbecal advice". statement was made materialexpressly to the
contract, and is false Therebeyond is thereforedispute. no oc-
casion consider tbe ofto insurablequestion interest.

overruled.Exception

Bingham Young, JJ.,and did sit:not tbe others concurred.

Hillsborough,
7, 1904.June

Wiggin v. Manchester.

legislaturepower policetransferthe of the to tois commissionersIt within
by governor and buildingcouncil the care and aappointed the control of

municipality purposes.byprovided forthe police
city authority appoint;the Manchesterpolice of of hadcommissioners toThe
immediately uponpolice passage chapter 824,station the ofjanitor for thea

1908; appointeeright cityof their toand the recover of the com-Laws
request byat ispensation rendered their not affectedfor services the fact
engaged performanceperson at the same intime thewas of theanotherthat

duties, employmentby a municipalof contract of thevirtue withsame
authorities.

Assumpsit, Factsfor services. Transferred fromagreed. tbe
1904, Wallace,term, of tbe court C. J.superior byJanuary
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andlands committee ofof tlie thebuildingsa boardAt meeting
Manchester, held 21,of Marchaldermen 1903,andof mayor

as ofjanitorwas theW. Skinner employed police stationCharles
thefirst of Indayfrom the following April.for one year making
committee actedof the under thethe contract employment, provi-

2, 34, andLaws ofOrdinanceschapterof section thesions City
“Manchester, as Thewhich is follows: jointof com-standing

have theshall care ofon lands and allbuildingsmittee other build-
shall athe city. Theyto employ janitor to takeings belonging

. .. The saidof the court house. committee may alsocharge
beas to takenecessarysuch persons may andchargeemploy care

of the Skinnerother city.”the buildings uponof entered the dis-
1,on 1903.of his duties Aprilcharge

6, 1903, Manchester,the commissioners ofpoliceApril acting
1903,324, Laws theappointed plaintiffunder aschapter jan-

station, and he entereditor of the thepolice ofupon discharge
Hethe same date. has neverduties on beenhis notified theby

theand committee or bybuildings policelands commissioners to
of the but thecity,leave the employ municipality, itsthrough

officers, tohas him forrefused hispay services or toproper recog-
the He stillclaim to continuesposition.nize his to perform the

station,at the withof thepoliceduties janitor andknowledge
of the commissioners.policeapproval

for the of anwas no servicesnecessityThere additional janitor
andwas therethe is noneappointed, now.plaintiffwhen There

Skinner,for and nono cause reason fordischargingwas terminat-
him,relations with ascontractual shownexcept thebying facts

beenHe has not thestated. discharged byherein board of mayor
-the lands and committee,or by buildingsand aldermen and still

Theto act as has hisjanitor. citycontinues accepted services and
He has nothim as been sojanitor. recognizedrecognized by the

commissioners, his bill for services has not beenpolice approved
them, ho was notified them thatbyand his servicesby were no

at time ofthe the plaintiff’snecessary appointment.longer There
in the of whenno thevacancy position janitorwas plaintiff was

unless the facts herein stated show aappointed, vacancy.
facts thethe isplaintiffIf entitled toupon foregoing recover,

$454 in fullhave for for allis tohe servicesjudgment to Novem-
19, 1903.ber

Tuttle, for theBurroughs Wyman,Taggart, plaintiff.

A. whom was Oliver JE.WagnerGfeorge (with for theBranch),
defendants.

lxxii. 37VOL.
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the haveParsons, J. The whetherC. question legislature
executive,establish, of the state boardsby appointmenttopower

have control localwho should over policeof commissionerspolice
and theof officers de­matters, the policeincluding appointment

of their was determinedthe amount compensation,termination of
Exeter, 70 N. H. 413. decisionin The wasv.Goochaffirmatively ” ““ isof the tothat the duty policeprincipaltheupon ground

the matter of publicof public peaceinassist the preservation —a“ town orthat are state or officers—notconcern,” publicand they
24,­414;Ib. Burch v. 30Hardwicke. Grat.officers.”private —­32

Horton,Am. 22 R. I. The; 196. transfer640­ v.Rep. Newport
commissioners, use the their con­for the of underpoliceto such

and other thetrol, machinery byhouses providedof station
valid,is since is stillthepolice propertyfor purposes■municipality
dedicated, andit was theuse for which only changethetoapplied

the use directed. Dill. Mun.which isby Corp.in theis agency
State, 376,­ 572,Am.; v. 15 Md. Dec.Baltimores. 60ed.), —­74(4th

therefore, suchhave to585, power policeThe give586. legislature,
house,^a station the use ofovercontrol buildingcommissioners —a

theto the conduct of of thepolice city, byessentialwhich is —
of the care of thethe control building. Authoritythemtogiving

in toincluded thenecessarilyis trans­powerchangemake suchto
1893,to control. Infrom state themunicipalthe policefer

“ inofthe officers Manchester rela­municipal'bypossessedpowers
removal,and the and organiz­uniformingto the appointmenttion ”the were transferred to and vestedcityofficersofofing, police

the andbycommissioners appointedof police governorin a board
1,202,1893, ss. 3.c.Lawscouncil.

intendment it must be understood thatnecessarybyWhether
this act such control overby thegivenwerecommissionersthe
or dedicated to theand other buildings apparatushousesstation

that none of the officers couldmunicipalforceof the policeuse
them, considered;of needuse and control not bein theirinterfere

has been stated. theexpressly Havingpurposethefor legislative
whether such intendedwas ischangemake such change,topower

used, which is follows: “Anfrom the aslanguageinferredto be
and duties ofto the commissionerspolicepowersin relationact

. . 1. It. Section shall be the of thedutyManchester.of
of Manchester acityof the to jan-appointcommissionerspolice

fixstation -andof the his compensationpolicethe careforitor
2. acts and of acts inconsistent withpartsAll thisSect.therefor.

actand this shall take itseffect pas-repealed, uponare herebyact
2,1903, Thisc. 324. act was 1903.approved AprilLawssage.”

to be conferred thesupposed thereby,the authorityunderActing
6, 1903,commissioners, theon April appointed plaintiffpolice
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station, and the ofof the he enteredpolice upon dischargejanitor
“and to the dutiesduties on that date has continued performhis

station,at with andof the thepolice knowledge approvaljanitor
words,In as orthe commissioners.” other theof police employee

commissioners, the hasof the plaintiff performedpoliceappointee
;him to and the soleall the services of their satisfactionrequired

thein this case is whether he is entitled to be com-paidquestion
for the services which hefixed the commissionersbypensation

rendered at their There is no as tolias request. controversy
recover, if he canthe amount which the is entitled toplaintiff

contention, therefore,at all. no that the com-recover There is
missioners have awarded but reasonableanything compensation

circumstances, itfor the service Under these as hasperformed.
decided had to confer thebeen the authoritylegislature power

commissioners, not theto the shoulduponappoint why plaintiff
his It there is inhave is not claimed that thepay? anything

which the theirby frompurposelanguage legislature expressed
inference the can be drawn.which any plaintiff’sagainst right

It is said that certain facts from which the courtappear by parol
attach a condition to the of the which notmust exercise ispower,

in thecontained written of Theseexpression legislative purpose.
act,facts are as follows: Prior to the of the one Skinnerpassage

had the authorities of thebeen asemployed by municipal city jan-
found,itor of the station for one It is or thatpolice year. agreed,

no for the anthere was of additionalnecessity appointment janitor
the and when hewhen was that wasplaintiff appointed, appointed
was no in thethere of unless the factsvacancy position janitor,

ashowstated vacancy.
It is that Skinner held a relationcontractual asurged employee

with the the of which thecity government, obligations legislature
that,not and ancould as additional was unneces-impair, janitor

the conferred the commissioners must havesary, beenpower upon
conferred the condition that it notshould be exercised untilupon

ofSkinner’s contract The facts reliedemployment expired. upon
stand as the of the trialconclusions court. It does not appear

contract,thethat knew of Skinner’s or held thelegislature opinion
that one was The factsonly thejanitor necessary. surrounding

time,at the and in of which theparties contemplation language
used, to,was be referred to ascertain what themay meantlanguage

to the but it is an that a writtenparties; elementary proposition
instrument cannot be modified or controlled Ifevidence.by parol

didthe not the act thatpass Skinnerlegislature understanding
held a valid contract for a there is no force to theyear, argument.

not,didWhether so understand or there is no evidence ex-they
the act itself. The failure to makecept reference to Skin-any
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condition it is nowcontract, to the whichor insert proposedner’s
act, to that did notthe tends establish theinto legislaturereadto

contract,be of Skinner’s ratherto the charactersuchunderstand
withthe act to be read themeant provision sug­that theythan

is a contention as to what themerelyThe leg­argumentgested.
done if had understood factshave thetheywould probablyislature

did notThat so establishes thatfound. they provide theynowas
understand, rather than that did what did nottheyso theynotdid

inwere or theirthe right wrong probableWhether legislaturedo.
the thatknew of Skinner’s con­anythingthey fact)conclusion (if

invalid, If so much ofhas not been decided.yet wrong,wastract
tended to of hisas theimpair obligationpurposethe legislative

But the offail of execution. Skinner’squestionmustcontract
to,Recover,the because so muchaffect rightcannot plaintiff’srights

the commissioners a isauthorized toas employ janitoracttheof
main of the toThe act waspurposethe power.within legislative

the control of theunder commissioners.policethe janitorshipplace
this should be defeated wantpurpose byno reason whyisThere

of dam­Skinner’s contract without paymentto abrogateof power
intechnical defect theanyof authority ap­But regardlessages.

or theeither Skinner is nowor Wiggin, cityemployingpointing
received and them. Skin­for services accepted byto paybound

; Manchester,Manchester, ante, 299­ N. H.Cousinsv. 67p.v.ner
229.

Manchester, 299,ante,v. it notSkinner wasof p.the caseIn
theor had at-either the committee commissionersthatsuggested

Skinner, wasand he considered entitled toto dischargetempted
Itthe now that theby city.accepted appearsfor servicesrecover

notified thatwhen Skinnerappointed Wiggintheycommissioners
and that didno notnecessary, theywere longer acceptserviceshis

,oftheafter butappointment Wiggin, recog-as janitorhis services
such,and his asservices whileacceptedas janitorWigginnized

thetook course. Thecontraryofficers questionthe 'municipal
had toofficers the services ten-powerWhat acceptis:therefore

commissioners,and or theSkinner Wiggin,bothbydered —the
? of the un-of the Thecity provisionlanguageofficersmunicipal

andacted is andcommissioners plain unambiguous,theder which
nor Wherever theinterpretation.explanationneitherforcalls

“some as for theor employ person janitorto appointauthority ” vested,had the actpreviouslystation plainlytheof policecare
in thethat commission-authority policevestedunequivocallyand

After this the com-its legislation,upon passage.immediatelyers
officers,or other had noand buildings, municipalon landsmittee

as to the of the sta-the city janitorship policeto representpower
in the commission-exclusivelywas vested; policethat powertion
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stated, which werebutthe facts nowit followsHence uponers.
court, thatthe Wiggin’scase was beforewhen Skinner'somitted

not, and that iswere Wigginand Skinner’swereservices accepted
case, that therein thistheto recover. Despite agreemententitled

Skinner, havethe commissioners mayforwas no cause discharging
fact, haveto the or they maya asdifferent opinionentertained

the trans­invalid or terminated byfor ahis contract yearthought
in inI f were errorto them. theyfer of the controlling agency

aif error would have Skinner groundand such giveneach respect,
contract, anot set breachupof the couldaction for breach cityof

to for ser­with to their obligation payof contract Skinner escape
Theauthorized plaintiff’sthe duly agency.vices byaccepted

it wouldasrendered stands preciselyto recover for servicesright
officers,theif, havingin the absence of municipalany legislation,
him,for a had then discharged employedSkinner year,employed

It would not beand his services. urgedthe acceptedplaintiff,
admission, thator a Skinner’sthe finding,that defendants’ judicial

claim forwas an answer to the plaintiff’swasdischarge wrongful,
was not a officer.Skinner publicfor service performed.payment

was anhis under his contractan andHo was positionemployee,
10 H.N.and an office. v. Langdon,not Whitehouseemployment

207, 230,331; Petition, N. H. 231. His contract did66Ricker's
house,in the station orhim an estate for any rightnot yearsgive

best, waslicense. At the hisa revocable positionof entry beyond
who, if dis­the wrongfullythat of a servant employed by year,
contract, who can­for breach of buthas a of actionrightcharged,

to him in hishis master keepnot force of his contract compelby
the few whichThe contract was not one of comparativelyservice.

but thethe law will enforce by decreeing specific performance,
towhich the law leaves the free breakpromisorcontractordinary

chooses, the of forif he the other party remedy damagesgiving
301; Grimes, ante,the breach. Holmes Com. Law Chellis v. pp.

104, 106.
that theTf is inferable from evidenceit fairly competent legisla-

than thatture did not intend there should be more one orjanitor,
a bethe commissioners should unless there shouldappoint janitor

therefor, still, the of a was exclu-occasion as appointment janitor
commissioners,with their determination that anthesively placed

con-existed which one to be must beoccasion required appointed
itthe suit is concerned. But is said thatclusive so far as present

no a until Skin-if the commissioners had topower appoint janitor
terminated, nocontract was in some manner hadner’s they power
of of one. Theto the the the servicesby anybind city acceptance

had the officers of controltopower deprive municipallegislature
statutesover the and this did allthey by repealingbuilding,
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not thatsuch control. It is probablethem to exerciseauthorizing
accountable to no oneto render Skinner duringintendedit was

the same act the control wasAsof his contract. bythe year
in-commissioners, wasit suchis probable powerin thevested

from thein them when taken officers formerlyvesttended to
isof the act. Neitherit, was thewhich upon passagepossessing
inhasthe conflict whichthe contemplatedit legislatureprobable

should beand two persons employedexpectedfact taken place
to be It seems more prob-each janitor.the claimingyear,during

who beto the determination shouldintended placeable they
commissioners, that was tothan their purposethewithjanitor

the court.a for the slow action offor yearthe openleave question
the of Skinner’svaliditycontains facts uponThe case bearing

nothadwho SkinnerIf the committee employedcontract.
to make contracthim for a oryear, anyto employauthority

in thethe commissioners perform-or delaywould hamperwhich
could imposewhich the rightfullythe duties legislatureance of

to recoverthem, the of theas to plaintiffno question rightupon
valid, whetheris andcontractraised. Whether Skinner’scould be

torefusal of the commissionersfor theof actionhe has any right
him of no impor-be questions practicalas mayjanitor,recognize

are, not to considerIf it is advisabletheythetance to parties.
ais notin a to which Skinner party.suitthem unnecessarily

contract, theof Skinner’sthan the invalidityotherUpon grounds
is entitled to judgment.plaintiff

theJudgment plaintiff.for

Young, JJ.,Bingham, concurred.Walker, and

officer,but anot aChase, J., was publicSkinnerdissenting. ”and care of“to take chargeof the city, employedservantmere
him was valid.withthe contractstation. Apparently,the police

of Manchester haveand aldermen1897, of mayorthe boardSince
andthe prop-of city’s buildingsandthe care superintendencehad

1897,S., 5; e.18; 50,c. s. Laws1846, 384, I?.c. s.Lawserty.
34, the2, the of city,of ordinances198, 1. section chapters. By

tois employand empoweredon lands buildingsthe committee
of the build-city’sto take chargeas be necessarysuch maypersons

and aldermen madeofof the board mayorThis committeeings.
out, andhas beenNo reason pointedwith Skinner.the contract
contract.thewas not bound bythe citywhynone is perceived,

ofunder the statuteit is raisedin to frauds.respectNo question
is, thewhether legislaturethe courtbeforeThe questiononly

contract, toor merelyannul thistothe act of 1903intended by
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tocommissioners selectto tlie authority janitorstransfer police
The act readsthe contract was ended.station afterfor the police

“ ofof commissionersthe the policeIt shall be dirtyas follows:
a for care of theto theManchester appoint janitorthe ofcity

All acts andstation, fix his therefor.and compensationpolice
are andwith this act hereby repealed,inconsistentof actsparts

1903, c. 324.effect its Lawsact shall take upon passage.”this
to for theintended provideIt that the legislatureis improbable

in addition to the one already employed,of a janitorappointment
Moreover, theno for suchas necessity appointment.there was

one of twoof two eachby actingpersons, agenciesemployment
other, care of aof to have the control andeachindependently

duties,with the would be tolikelysameboth chargedbuilding,
in and unsatis­and result ineffectiveconfusion and conflictlead to

theIt is thatservice. also highly improbable legislaturefactory
withmade theannul or the contract cityto impair byattempted

Const.,IT.did not have the to do this. S.powerTheySkinner.
did1, s. The is that not toart. 10. attemptpresumption they

the act to trans­do The of seems to have beenonlyit. purpose
the the of select­to commissioners functionfer from the city police
a for the Undoubtedly,and station.janitor policeing employing

tothe make such transfer. Goochthe possessed powerlegislature
Exeter, N. 413. no thatv. 70 H. But there is reason to suppose

into with contractintended interfere theany existingthey way
hand,the On the other there are rea­torelating subject. cogent

that befor the transfer was intended to tosons subjectbelieving
such contract.the incumbrance of

doubt, had of contractNo the thecity itsprivilege breaking
Skinner, anand do so without cause. Bywith might justifiable

it to thethe would render itself liableexercise of privilege, pay
If to ittherefrom. damages,damages resulting compelled pay

natural of act.would suffer the itsconsequences voluntarymerely
indi-can exercise the orWhether the directlylegislature privilege,

settle, a dif-and the for to is quiteleave thedamages cityrectly,
docannot so withoutTheyferent question. certainly subjecting

andand one thatthe to an unreasonablecity exceptional liability,
with the townsis when liabilitiesunequal compared imposed.upon

case,in it inIf do it this domay respectthey they maygenerally.
ina theto contract entered into by per-municipal corporationany

instance, a con-its duties For if townformance of to the public.
laid within itswith a to build a new outtracts person highway

limits, in and wrest the contract from thethe legislature may step
contractor, and the town to to hisliability pay damages,bysubject

ofit the of thea statute duty highway engineersenacting making
1903, e.the to build the Such legis-state highway.133)(Laws
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lation, towns,besides todoing would set angreat injustice exam-
bad inof faitb the execution ofple contracts could notthat be

followed without moral Ifsacrificing the constitutionprinciples.
kind,allows of this it wouldlegislation definite andrequire unmis-

takable in a case to the court thatlanguage given satisfy the legis-
lature intended to exercise the Thepower. of the pres-language
ent act is not and tosufficiently definite warrant infer-explicit the
ence of such intention. It makes tono reference contracts.existing

“It It shall be theprospectively. of the com-speaks duty police
... to amissioners When? neces-appoint janitor.” Not

act,the of thesarily immediately upon when there is onepassage
thereafter,but wheneverprovided, one shallalready be needed.

The of acts does not tendexpress repeal to an intentexisting prove
to with entered intointerfere contracts under the acts repealed.
The is that intentthe was consistent withpresumption the pro-

ofhibition the constitution the of lawagainst passage any impair-
of Leavittthe contracts. v. 64 N.obligation H. 607.ing Lovering,

was void,If the intended to render the contract it wouldrepeal
35;S., 2,not that effect. P. o. s. Hall,have Hall v. 64 N. H. 295.

service,In Skinner should becomecase of theincapable performing
so,fail to oror should do any circumstance should occur which

contract,would a revocation of the the to make thejustify power
revocation to theundoubtedly belongs commissioners.police

to anPower select to re-employee inferentially includes power
But,for cause one shown,move asalready has beenemployed.

whichthe the had of theprivilege city contract without'breaking
cause, mere not tojustifiable caprice, transferred the—from —was

commissioners.
record,to the there wasAccording no cause for discharging

Skinner, and no cause is stated for the contract withterminating
circumstances,him. Under the the commissioners had no author-

contract,to terminate the and their notice to himity that his ser-
no had novices were longer effect. Skinner’s contractnecessary

force,in the commissioners had nobeing toauthority appoint
ineither anhis or as additionalplace and as aWiggin, janitor,

no toauthority onconsequence accept services behalf ofWiggin’s
officers,the The itscity. city, by refused toproper recognize

him tojanitoras his services. Itaccept never promised,—refused
or him services,to for hisinferentially, andexpressly pay there-

fore not inis liable this action.


