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while their are asparents togetherbegotten livingAll children
andare to be thispresumed presumptionand wife legitimate,man

adul­that the wife ofwasshowingbe rebutted by guiltycannot
;45­of Parker v. 15 N. H.the period gestation. Way,duringtery

209; 139,­Towner, Cross,1 Allen Crossv. 3v. PaigeHemmenway
8 193.778; Rex v. EastDec.Am. Luffe,—23

overruled.Exception
concurred.All

Rockingham,
4, 1902.Dec.

a.v. PalmerJenkins &

clausum, plaintiff possessiontrespass in inquare a of the locusaction ofIn an
superioragainst right.judgment as noone who showstois entitledquo

Trespass Facts found referees to whombyclausum.quare
andthe action certain otherto per-the partiesreferred (bywere

river, land,thein the bed of Nilus adjacentrightsassertingsons
action,in theall questionsacross the same) arisingdamtheand

“ estates, andto all privileges,relating rights,questionsalland
with a that the deter-to the provisionand premises,”ineasements

of fact be final andof shouldreferees questionsthebymination
to this forshould be transferred courtof lawthat questions

either The referees found one ofof party.at the requestdecision
froma technical Transferredof trespass.guiltydefendantsthe

Pike, J.term, 1902, the court byof superiorAprilthe
inan artificial pond Hampton, containingin waslocus quoThe

more, the dam hereinafter mentionedcreated byoracresthirty
small, stream. Thenon-navigableriver—a plaintiff’sNilusacross

all the fol-from, includes granted by,and rightsoriginatedtitle
17,1686 :ofthe town Hampton, passed Septemberofvotelowing

“ town,Tuck to the the town haveJohnofmotiontheUpon
to ahim sit andliberty up' fullingto gristgrantvotebyacted

make dam or forand to convenient dams■mill riverNilusupon
tohe shall not draw down water damnifythatsame, providedthe

in thatof their meadowsany lay uponin their hay-timemanany
river, hundred and that theof one pounds,the penaltieuponthat

finished within two after the dateyearsandbe builtmillsaid
to be and remain to thevoid tothis granthereof, otherwaysor

athe of the vote dam wasafter passageSoonformerly.”astown
river, itand a was erected belowgrist-millNilustheacrossbuilt
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created;a the so andsite bounded northerly by pondupon they
time,,tomaintained in the same locations the presenthave been

material in of the dam orwithout the of the*any change height
in thewater pond.

an land in 1738. LotThe town made allotment of 42 is*
“bounded, on Tuck’s from the end ofnortherly mill-pond easterly

andfoot-dam to the from the to the mill-the mill-gate, mill-gate
. . . saidand on that leads toway, southerly easterly way
mill, . .. of onTuck’s on the 47th lotwesterly part a line

the east of the afrom corner foot-dam to stake on yestanding
mill,of toside said Tuck’s whichway is thenortherly leading

bound of the 47th lot.” Some of Lot 42northeasterly part is
innow of two of the defendants of whompossession is the(one

of afound technical and has been inperson guilty trespass), pos-
session of their in thethe title sincepredecessors allotment. The

areother defendants owners of land about the pond.
The has not runbeen since 1886. Thegrist-mill re-plaintiff

1897,it and the dam in at ofan morepaired thanexpense #300.
stones,removed theHe intended to them andbut runreplace the

mill.

Hollis, for theEastman plaintiff.Sf

and Frink,Thomas Leavitt Batchelder,Marvin for the de-
fendants.

Chase, J. referees,The of the thatfinding one of the de­
was offendants a technical aguilty includestrespass, thatfinding

inthe was of theplaintiff possession Thepond. possession enti­
him to action,a intles the unlessjudgment the facts reported
that the defendantshow whomagainst the was madefinding had

of Owen,a better Fowler v. 68 N.right possession. H. 270, 272,
and authorities Itcited. that some ofappears Lot 42part is in

another,of this defendant and andpossession has been in the pos­
of them andsession their inpredecessors title since the original

allotment, 1738,made in about afterfifty years the ofpassage the
which was thevote of theorigin plaintiff’s title. This lot is

“ on Tuck’snortherlybounded from themill-pond endeasterly of
tofoot-dam the and from themill-gate,the tomill-gate the mill-­

. . . etc. Theway, southerly,” artificial,pond being if the”“hadnortherly been Tuck’sboundary mill-pond simply, without
thequalification, boundary line wouldany be theprobably center

of the or the thread of bfiluspond river. Mansur v. Blake, 62
38, 41; Chandler,Me. Holden 291;v. 61 Vt. Waterman v.

Johnson, 13 261, 265;Pick. Watts,v. 9Phinney Gray 269;
von. lxxii. SS
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169,Woods, 160, et River Co.108 Mass. Mfg.Paine v. seq.; Mill
462; N. Inv. 54 Y. 377.Smith, 34 Conn. Wheelerv. Spinola,

thethat of lotthe of thethat case owners portion bordering upon
landinterest in the thewould have an submerged by pond,pond

into Tuck and his1686 successorsthe vote of grantedunless
in aland. Such owners would bethe fee of such positiontitle

ofthe title andthem to contest plaintiff’sthat would enable right
in fromwords thethe description,But qualifyingpossession. —“

the and thefoot-dam to fromend of the mill-gate,the easterly
shojv the linea to thatto the mill-way,” tendencymill-gate —have

of A oftheintended was the pond. misunderstandingmargin
to in the absence of a planoccurthe is quite likelydescription

river, the theof the thethe location pond, foot-bridge,showing
and lines of Itthe lots.surrounding maythe mill-way,mill-gate,

toof the asdescription appliedbe that a correct understanding
that of orwould show the center thethe mentioned pondobjects

intended, ofwas the useriverthe thread of the notwithstanding
itN. H. IfKent 64 489.words. v. Taylor,the qualifying

line,the thethat the of ispond boundaryturn outshould margin
42, wouldfrom Lot the defendantthe guiltythus excluding pond

Indeed,thethe action facts reported.defence to uponhave no
centerthat he would have a defence if thenot showthe case does

line, offoror river is theof the- boundary possessionthe pond
ofnot that bor­of the lot is necessarily possession partsome part

defendants,Theand river. other althoughthe pondondering
orthe no in theland about havepond, may rights pondowners of

its bed.
thethat defendants have that conflictrightsIt not appearing

asserts, a toit would be taskwhich the uselessthose plaintiffwith
the latter.a decision as to character of theto renderattempt

to anda decision would bind the the actionsuch partiesAlthough
reference, thereit not bind those anyforthe might (ifagreement

arehave interests that adverse to thereally plaintiff’s.whobe)
thestands, in ofthere should be favorcase judgmentAs the

plaintiff.
Gasedischarged.

All concurred.


