
Opinion op 601the Justices.N. H.]

25,Feb.
1903.

Opinion of the Justices.

legisla-theagainst state affordsthecan be maintainedfact that no suitThe
validityas therequiring court toproper the oí theior adviceture a occasion

by governor, thethe within the stateentered into behalf ofof a contract
and of the council.consentadvice

1861, and2479, governor, the advice3, chapter the withLawsUnder section
attorneyappoint tocouncil, anin toauthorized 1897consent of the was

as to the mat-proper the stateprosecute tribunals the claim ofthebefore
compen-enactment, him hisspecified as toin and to contract withthatters

sation.

18,a of held FebruaryAt session of the house representatives
1903, :the resolution wasfollowing adopted

Resolved, therequests opinionThat the house of representatives
theof the court upon following, namely:supreme

Ramsdell, ofA.First: Did His governorExcellency George
theand execute followingNew have to makeauthorityHampshire,

?otherwisein behalf of this state orandappointment agreement

“AGREEMENT.

made thisand“Memorandum of an agreement,appointment
1897, the state ofA. D. and betweenof byeleventh day May,

Ramsdell,A. itsthe Honorable gov-New by GeorgeHampshire
ernor, and Horace of Washington,on the one S.part, Cummings,

Columbia, witnesseth:in on the otherthe District of part,
“ of thein considerationThat the said state of New Hampshire,

setHorace as hereinafterto done said S. Cummingsbe bythings
saidforth, dothhath and theseby appoint,appointed, presents

toits and prosecute,Horace S. agent attorney, present,Cummings
ofthe courtthe anyand recover before congress, department,

States, claim orclaims, court the United anyor the ofsupreme
States, costs,forthe United charges,claims of said state against

sub­incurred said state forand by enrolling,properlyexpenses
and trans­arming, equipping, paying,sisting, clothing, supplying,

state, in to suppressthe of said employed aidingtroopsporting
1861thethe United States between yearsthe insurrection against

‘Aninclusive, act1865, under an act of entitledand both congress
in the de­for incurred themto the states byindemnify expenses

27th,States,5 1861. And saidfence of the United Julyapproved
and for his servicesHorace shall have receive legalS. Cummings

of theto fifteen centin and said matter a sum perabout equal
collected, that beout of sums mayentire sum payable only any
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hereunder,collected and without on theany of theliability part
instate for connection therewith.expenses

“And in consideration theof premises said Horace S. Cum-
to undertake the andmings presentation ofagrees prosecution said

claims at the above stated and withoutcompensation any liability
on thebehalf of state for inhis connectionexpenses therewith.

“ In witness whereof said state of New Hampshire has caused
these to Ramsdell,be the said A.presents by itssigned George

affixed,its seal toand be hereto and saidgovernor, S.Horace
seal,has hereunto his handset and the andCummings day year

first above written.
“The of Newstate Hampshire,

Ramsdell,Geo. A. G-ovornor.“Byof[Seal state.] Cummings.”“Horace S.

1. andThe wasforegoing agreement appointment executedduly
and to said atdelivered the date thereof.Cummings

2. Said entered on the work ofCummings thereupon prosecut-
the claim mentioned in said theing before honorableagreement

the of States,the of the theof Unitedsecretary department treasury
claims,the court andof the of the United States.congress

3. The claim the United to ofStates accrued the stateagainst
1864,New between the 1861 and theyears andHampshire by

statute of the United at the dateStates of the afore-agreement
said had barred the statute of limitationsbecome of the Unitedby
States, so that no the United Statesjudgment against thereon

incould ofbe obtained court the States. notany United But
claim, audited,it allowed,a stale could and wasbe andbeing paid

the under laws at theby treasury department, time Cum-existing
contract was made. The officers of themings’ accounting depart-

of thatment the claimed said claim notcould be auditedtreasury
claim,it a suchbecause was stale and were had isasproceedings

36,in Vol.set forth Court of Claims Reports.
4. The of of intreasurer the state New theHampshire year

worthless,1864 considered said claim as and the same was in the
1865 tocarried the account.year deficiency

Said the work of said claimsprosecutedCummings collecting
claims,before the of the and the court ofdepartment treasury

inwhich the of claim behalfresulted said on of the stateauditing
1108,372.52;inof New the of andamount thereafterHampshire

the theof United said sum onStates saidappropriatedcongress
audit, aand the of the issued warrant of thesecretary treasury

States, to order of' ofUnited the the of the statepayable governor
sum,New for said and thedelivered same to saidHampshire,

as the of said state.agentCummings
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of saidsaid warranttbe receipt CummingsImmediately upon
the ofto of statemail said warrant thetransmitted governorby

of andtherewith a saidNew copy agreementHampshire, enclosing
himto to hisand the forwardrequested governorappointment,

inhim said accordancefor amount of fees due as agentcheek the
andwith the terms of said appointment.agreement

of said Cum-did with the requestThe not complygovernor
1902,wit, 4, thethereafter, turned saidon Marchbut tomings,

§108,372.52 of New Hampshire,into the said statetreasury'of
books of thethewhere it on the date aforesaid entered uponwas

state, and hasother of thestate and with moneyscommingled
and of forsince been used state purposes.disposed

thethe feesthat representingSaid moneysCummings protested
the of Newaforesaid not the of statemoneys Hamp-were proper

shire, his contract ofbut to him virtue of agreementbybelonged
to saidnever beenand but havemoneys paidsaidappointment;

Cummings.
thefrom stateSecond: entitled to receiveIs said Cummings
in to theandfifteen of amount so collected paidcentum theper

state ?treasury

:To the House Representativesof
resolution, theIn the undersigned,answer to the foregoing

court,of submit their opinions,the respectfullyjustices supreme
the therein contained.questionsupon

ofunder contract MayAs the claimant the state thecannot sue
11, 1897, relates, as canand no bemoneyto which the resolution

55;art.him theofdirectionpaid except by legislature (Const.,
S., 4; lb., 20,c. be that the16,P. c. s. its. 1), might argued

theand that onlyof wasthatlegality agreement unimportant,
was one offor the to determine expediency,,question legislature

not required.which our could be constitutionallyupon opinion
Const., the of theart. But that it is house73. policyassuming

if it was incur-to for the of this claim legallyprovide liquidation
red, aswe considered the submitted though theyhave questions

no suit canhad arisen in an The fact that beauthorized suit.
a occa-maintained the affords the properstate legislatureagainst

for of the contract-sion our as to theadvice legal validityrequiring
in question.

2479, 1861, with3,section Laws the theBy governor,chapter
“council, andadvice and of was authorized empow-consent the

accounts, matters,ered to and settle allnegotiate, adjust, questions,
States, inand and anybetween this the United waystatethings,

. . . orout of . contracts expendituresgrowing any
or ofwhich made the paymentbe for the defencemay public
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The and council at the date of thetroops.” governor appointment
force,in inthis act still were thereforequestion, being expressly

to and settleauthorized adjust, accounts or claimsnegotiate, any
-of character in favor ofthis then the state theexisting against

That were suchthere claims to.general government. appears
contended, andhave then is now established.been The sopower

conferred, included toby necessary do what-implication authority
ever was itsfor and efficientreasonably necessary proper' execu-
tion. It is not to be the understood thesupposed legislature

could,would,and corincil or all thegovernor performpersonally
services incident to the andproper investigation, proof, prosecu-
tion of such claims the state. Such matters are con-by commonly
ducted by and skill.persons having special training, experience,
The toof suitable the instate theappointment persons represent

must,of theits claim beforeprosecution tribunalsappropriate
therefore, have been understood to have been within theembraced

interms which the matterby was conferredgeneral power upon
the executive. Evidence in of this conclusion fur-support is

4076, 1866, innished Laws whichby the andchapter governor
“council were to the authorized orempowered pay agent agents

inthe state the claims of said stateemployed by prosecuting
the United States.” No other in theagainst statutory provision

found,matter this act to be abeing appears legislative recognition”“of named,the of for thelegal employment agents purpose
under the act first cited. We therefore conclude that the gover-

11, 1897,nor and council had to Mr. Cum-authority, May appoint
to the claim inof the state the inprosecute mattermings question,

before the tribunals.proper
The to and otheremployauthority agents persons necessarily

the themto contract Avith for theirimplies power compensation,
to usual in ofthe method matters the kind.according Bohanan

Railroad,v. 526.70 N. H. There is in the facts sub­nothing
mitted to us as of lawmatter thethatestablishing provisions

course,made were out the usual orof induced. Aimproperly
individuals, incontract between which theprivate compensation

success,was be toclaimed be voidcontingent upon asmight
Hale,andmorals v. N.against good public 71 H.policy. Edgerly

138, 150; 62Butler v. N. H. 360.Legro, But the legislature
-can whatdetermine for itself orpublic policy requires topermits

done, in inbe the of claims favor of the state.prosecution Davis
Commonwealth,v. 241.164 Mass. If there are reasons thewhy

state should refuse to and with therecognize comply agreement
Bamsdell,inmade 1897 His Governorby Excellency legal ground

is intherefor not to be found absence of in thepower executive
to make the and in or inappointment question,agreement any



Opinion the 605-ok Justices.N. H.]

of law the stated toas matter facts ns.uponobjection arising
facts, inWe, therefore, the affirmative boththose answerupon

submitted.questions
ofunder the the constitution theWhether provision requiring

“ time,time to a councilcouncil from to hold forandgovernor
state,of the to the-and the affairs accordingdirectingordering

” art. or underof land con-powerlaws the any(Const., 61),
executive,in in the ofinherent the absence legisla-stitutionally

tion, 1897,action taken in notexists for the has beenauthority
considered.

Frank N. Parsons.
William M. Chase.
Reuben E. Walker.
James W. Remick.
George Bingham.H.
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Eastman, theEdwin for state.Or. attorney-general,
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5,required by chapter 95,approval governor andof the council sectionThe
1903, special agentsis limited to the determination of the number ofLaws

appointed by the board of license commissioners and thebe state amountto
compensation.theirof

the Court:the Honorable JusticesTo Supremeof
and desireThe the honorable council your opiniongovernor

lawof theuponthe important questions arisingupon following
“5 an act An act toof section of entitled regulate-administration

27, 1903. Atraffic in Marchliquor,”the approvedintoxicating
“ board of licenseas follows: Said com-of said section readspart

council,missioners, of andwith the the maygovernorapproval
and fix theirone or more compensation.”special agentsappoint

and in the-the of the councilthisDoes require governorapproval
ofthe suchof said or is requirementspecial agents,appointment


