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that such companies are not safe and reliable is not of universal
application and ought not to be invariably followed. The charac-
ter of its business does not afford conclusive proof that it is
unsafe. It may be safe in the statutory sense, notwithstanding
it does a dual business; and the comnissioner’s finding that it is
safe and reliable, as a matter of fact, renders the objection that it
is theoretically unsafe of little practical consequence. However
it may be with other similar companics, the commissioner finds
that this company now possesses all the statutory requirements
for carrying on its business in this state; comity favors its admis-
sion; hence it is entitled to the license sought as a matter of legal
right. It only remains for the commissioner to perform the min-
igterial duty of issuing the license; and that duty may be appro-
priately enforced in this proceeding. Boody v. Watson, 64 N. H.
162; Hart v. Folsom, T0 N. H. 213, 217 ; Manchester v. Furnald,
71 N. H. 153, 158.

Petition granted.

All concurred.

Rockingham,
Oct. 4, 1904.

KunNnuy ». HAMPTON.

An exception to evidence is unavailing if not taken until the objectionable
testimony has been elicited by several interrogatories. :
Bvidence of previous habit is admissible to prove subsequent conduct.

CASE, for negligence. Trial by jury and verdict for the defend-
ants. Transferred from the October term, 1903, of the superior
court by Pike, J.

June 15, 1901, the plaintiff, while riding a bicycle along a high-
way in Hampton, ran into an open culvert, the sides of which it
was claimed formed a dangerous embankment, and was injured.
One defence was contributory negligence; and in the trial of this

issue, the defendants sought to show that at the time of the acci-

dent the plaintiff was riding upon the sidewalk. This the plain-~
tiff denied. Marston, a witness for the defendants, testified that
he had seen the plaintiff at times .before the accident riding on
the sidewalk at different places in Hampton, as well as near the
place of the accident. After this testimony had been given in
answer to several interrogatories, the plaintiff’s counsel stated
that they excepted to it. I.ane, a witness for the defendants, tes-
tified that on the day of the accident she was looking from her

73 45
7. 394[




46 SPEAD v. TOMLINSON. [78 "

house in the direction of the place of the accident, that she saw
the plaintiff riding a bicycle on the sidewalk, and that she had
seen her there before. She also testified subject to exception, as
follows: «I have seen her riding several times on the sidewalk.
In fact, I cannot remember of seeing her anywhere else but on
the sidewalk.,” Q. ¢« Whereabouts?” A. “From my house up.”
Q. «Go by on the same ground yon saw her on the 15th day of
June, 1901?” A. «Same ground; yes, sir.”

Page § Bartlett and Hrnest L. Guptill, for the plaintiff.
Eastman & Hollis, for the defendants.

WALKER, J. The first exception was not seasonably taken,
and whatever objection there might be to the evidence was

‘waived. The second exception is unavailing, because it is a
“matural inference from the testimony that whenever the witness

had seen the plaintiff riding on the sidewalk it was in the vicinity
of the place of the accident. And it is not open to serious doubt
that the previous habit of the plaintiff to ride her bicycle on the
sidewalk mnear the place of the accident was competent evidence
that at that time she was occupying that part of the highway.
State v. Batlroad, 52 N. H. 528, 649 ; Proctor v. Freezer Co., 70
N. H. 3.

Frceptions overruled.

All concurred.

Merrimack s
‘Oct. 4, 1904,

SPEAD v. TOMLINSON.

An order of the trial court directing a verdict for the defendant upon one
count of a declaration is conclusive against the plaintiff in a subsequent
trial unless reversed, although there has been no formal entry of judgment
thereon. :

‘One who holds himself out as a Christian Science -healer, and is employed to
treat disease according to the methods adopted by such practitioners, is
only required to possess the knowledge and to exercise the care and skill of
the ordinary Christian Scientist.

"The fact that directions given by a Christian Science healer to a patienf
deviated from the recognized rules of the medical profession in the treat-
ment of similar cases is not sufficient to charge the former with negligence,

" in the absence of evidence that the course prescribed was in conflict with
«Christian Science practice.




