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voluntarily service,employeerailway continues in theIf witha street
providecorporation’s toknowledge failure a sufficient number ofof the

business, injuryof the ho assumes the risk offor the accommodationcars
cause.from that

personalrailway company a injuriesis not conductor forA liable tostreet
employee,act of anotherresulting from the unauthorized who caused to be

purposes public a defective car hadof travelused for which been with-
proper repairs.by officialandfrom the marked forservicedrawn

Trial andCase, for verdict for theby jurynegligence. plain-
motion order denied,tiff. defendants’ for an of nonsuitThe was

1903,Transferred from the term,tosubject exception. September
Peaslee, J.of courtthe bysuperior

toThe tended the facts:evidence Onprove following Sunday,
10, 1897, wasOctober the conductorplaintiff theupon forward

in acarsone of two direction overnortherly thepassing defend-
street, Manchester,in Elmant’s railway between the transfer sta-

foot Manchestertion and the of street. The car to allowstopped
ear,a to and was run into the rearalight, bypassenger open—an

one, of the motorman’s toconsequence inability seasonably—in
inof a thebecause defect brake staff at the forwardstop end of

The was thethe car. plaintiff injured by collision.
aThe defendants had master mechanic whose duties were “to

done;see that were cars toproperly saferepairs onput the
disabled,If a ear it himstreet.” became was to or atreported

the office the conductor. A ofby general inspection cars was
car inspectorsmade at undernight by acting the master mechanic.

in aIf discovered defects car which werethey unablethey to
themselves, it athey placed upon therepair wordstag hearing

in,” left a of“To be left and the fact onreport the master
desk. Themechanic’s indicated that thetag car was to be left in

The hadfor defendants also a car starter andrepairs. street
select,it was out,whose to andinspector duty startput cars
lines,from the car barn on the different at times,the andproper

the all orto see that cars wore therunning, weremen attending
hadHe noto their duties. to aauthority start car that was
Thefor defendants were short ofrepairs. fortagged carsopen

use and and theon wellSundays holidays, plaintiff knew the
fact.

in staffThe defect the brake of the rear car was discovered the
accident,the and abefore “To be in”leftnight tag was placed

r.xxm,you. 5
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were noThe car saw the but because thereit. starter tag;upon
travel, he started theto the Sundayother cars accommodate

circuit,” that itfor the “Lakedefective one a intendingtrip upon
dis-should from the car barn to Manchester street short(ago

Fromthe the defective forward.with end staffhavingtance)
the would be forwardthe other end of carthe latter point

route, and it would to usethe entire be unnecessarythroughout
wouldand the car be safethe consequentlydefective appliance,

If fromcar had proceededand for the the directlysuitable trip.
street, beenthere would have nothe car barn to Manchester possi-

occurred, were noan of the kind which as thereof accidentbility
time; inof at but conse-that track theother cars portionupon

inorders men ofa of themisunderstanding byofquence charge
first,a at the time con-car, on track andthe it was placed wrong

the it in the rear of thesumed in mistake broughtcorrecting
starter,car, The carwas itswhich upon regular trip.plaintiff’s

track, itdirected thatthe car was thethat upon wrongseeing
intended, assisted into the track or makingshould be transferred

the transfer.

Warren,Burnham, Brown, Jones for the plaintiff.

Branch, the defendants.B. forOliver

failure to a num­Chase, defendants’ sufficientprovideJ. The
accommodation of their wouldcars for the businessber of open

favor,into a even if it werethe hisentitle plaintiff judgmentnot
for,hiswas the cause ofthe deficiency proximate injury;found that

failure, he continued in the ser­voluntarilyof suchknowingwell
the of that Col­risk from cause.injuryand assumedtherebyvice

Railroad,Co., 196; N. H.N. H. Burnham 68Car 68 v.lins v.
; ante,Railroad, N. v.567; 69 H. 356­v. Railway,Young Murphy

18.p.
inis that the carother of starternegligenceThe only alleged

the carover the road behind on whichdefective carthesending
liable towas To render the defendantsemployed.the plaintiff

that theit must car starterfor this appearnegligence,the plaintiff
in the of a owedduty bynon-delegablewas performanceacting

or, words,to in other that act wasthe hisplaintiff,the defendants
as from a servant’s act.a master’s actessentially distinguished

was todefendants’ duties exercisethe non-delegableOne of
inin cars for thetheir suitablemaintaining repaircareordinary

made them. to thisof They attempted perform dutybeuses to
andthe master mechanic employeesthe of actingagencythrough

car was not entrusted with thedirection. The starterhisunder
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exercise of of their to thediscretionany portion provisionrelating
cars,of them in oror the maintenance of suitable the deter-repair,

mination of the whether cars were forsuitable use. Hequestion
had towhatever do with these matters. His towasnothing duty

the ofuse cars that the defendants furnished use..superintend for
The itof where the of the non-performanceperformance began

of the defendants ended. There was no evidencedelegable duty
to show of a ofthe existence custom cars overtending sending

the road that for farwere So as wastagged repairs. thisappears,
the instance of the kind within of thethe defendants’only history

is, therefore,business. There no for that the carground claiming
Furthermore,for.starter had his act allauthority by implication.

the to wasevidence tends that there no theprove onnegligence
inof the defendants the of thepart under con-performance duty
inThesideration. defect the brake staff was discov-seasonably
servants,orered their the car was withdrawn from ser-by agents

vice for time for ofthe the thebeing neededpurpose making
and thesufficient notice of fact was The inrepairs, casegiven.

this differs so from v. Mo.respect materially Rodney 127Railway,
676, cited the that if the law of Missouri toby plaintiff, relating

weremaster and servant like that of statethis the case would be
defendants,an in offavor theauthority rather thaninferentially

the It not andis cannot with reason be asserted thatplaintiff.
acts;there of inwas want care these nor can it beany ordinary

asserted that was in'there unreasonablereasonably delay making
discovered, or,Ifthe the defect nothad beenrepairs. dis-being

covered, the service,car had not been withdrawn from the ques-
tion would apresent differentvery aspect.

But the these acts were not asays full ofplaintiff performance
the thatdefendants’ the included anduty thatduty; obligation

itshould see to that car didthe defectivethey personally not go
into the hands of their for use. This is notemployees position
tenable. As before the masterfulsuggested, consists in theduty

inexercise of care suitable instrumentalities and main-providing
in a ofthem suitable state The servant’staining repair. duty

relates to the use of the instrumentalities furnished. “The line
•ofdemarcation betweenhere the absolute of the master andduty
the of the servants is the line that the workduty separates of con-
struction, and frompreparation, the work ofpreservation, opera-

Needham,tion.” St. Louis etc. v. 63 Fed.Ry. 107. TheRep.
car starter’s act of a out cannotcar besending reasonably classed

construction,as work of or Itpreparation, repair. norequires
•exercise of the master’s discretion in to theserespect matters.

use,Where are forseveral cars furnished the of onedesignating
for a case,as in this actparticular trip, when, the does not—
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use,its suitableness forinclude a determination respecting —is
for that It is inin of the car noone the use trip.simply step

act does not differ incar use. Thea of the forsense preparation
of in onfrom the acts the motormaninherent character putting

in and Itthe or brakes.releasingand off power, settingshutting
innot thedetail in the use of the instrumentality, provisionis a

in a condi-in their maintenance suitableof instrumentalities or
608,S.,& ss. 621. The fact thatM. thetion for use. Labatt

does not its inherentin was unauthorized changeact this instance
Rather, disclose its character.it tends to Authoritycharacter.

to exercise thea to use would includeto such car authorityput
in its suitableness for usedefendants’ deciding upondiscretion

hand, ofother absenceunder circumstances. On the authoritythe
inthe master theto onlyto use shows want of authority represent
theas masterful. If defectthe actwhich distinguishesparticular

discovered, itor had not been withdrawnin the car had not been
service, it,had to use thecar starter had authorityfrom or the

in the car out would beof the act chargeablesendingnegligence
defendants, of the of thenot designationto the becausemerely

inuse, to use reasonable carebut failurecar for because of the
car, time itThe at the was-the in suitablecar repair.keeping

the defendantsout, an furnished bysent was not instrumentality
business; and, the time owed thefor in their for being, theyuse

The carits condition. starter’sno with toduty respectplaintiff
within the of hisa scopeact was not that of servant acting

novolunteer authoritybut the act of a mere havingauthority,
128;125,Co.,70 N. H.v. Granitewhatever. See McGill

348; Green, 436;Railroad, v. 62 N. H.H. Andrewsv. 70 N.Turley
ofMunson, It the actsAllen 396. resemblescloselyv. 9Durgin

to uses forthem the masterwho tools furnished byservants put
Railroad, 69 N. H.v.Youngwhich were not intended.they

356; Co., The defendants areN. H. 406.Morrison v. Fibre 70
actit for a like oneno more than would be byfor theyresponsible

motormen, a meretheir or by stranger!of orconductors
the char-in of did notThe the carsinsufficiency changesupply

that ofof a to theof car act that servantacter the starter’s from
remarked, no to thehad authority supplymaster. As before he

service,the car fromthe withdrewAfter defendantsdeficiency.
hadfacilitiesthe theyextent of their business was limited bythe
carif the defectivewas asleft for business. The situationdoing

to the plaintiffno existence. were under nohad They obligation
towere not boundor in Theythe to continue the car use.public
Ifthemselves.all the instantcarry they presentedpassengers

with-and received passengersfurnished reasonable facilitiesthey
to accommodate pas-had roomout discrimination so aslong they
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as common carriers. Bennettfulfilled tlieir v.dutythey.sengers,
hadDutton, 481. The car starter no10 N. H. certainly authority

of in thathisto their business. directionAny attemptenlarge
and not that of the defendants.would be his act

was due to anot that his injuryThe does failureplaintiff allege
and reasonable rulesthe defendants to make for theof promulgate

in their business. Heof their could notemployeesgovernment
remarked,for, as before thetake this evidenceposition,reasonably

shows that the defect was discovered andseasonablyindubitably
taken to thereasonable were fromemployeesprecautions prevent

it.byinjury
aNor did consist of careless exercisethe ofnegligence alleged

in times for the movement ofthe defendants’ discretion carsfixing
a•over the road. It was not the of car over the road insending

was thatthe rear of the car on which the causedplaintiff employed
his the use of a defective car. The recentbut case ofinjury,

Railroad, 504,N.72 H. furnishes no for aWallace v. support
in the favor.judgment plaintiff’s

wantThe facts do not tend to of care on thereported prove
of in ofthe defendants thepart performance any non-delegable
which owedto but want of•duty the care on thethey onlyplaintiff,
of a fellow-servant. The assumed thepart risk ofplaintiff injury

from such when he entered the defendants’ andnegligence employ,
he has no of action them therefor.ground against

sustained: verdict set asidle: thejudgmentException for defend-
ants.

All concurred.

Coos, )
4, 1904. (Oct.

Gould v. Hutchins.

Upon question plaintiff's frightened bythe whether the horse was an ob-
highway, passingstruction in a evidence that other horses while the same

object frightened may competent.were not be

CAsE, negligently leaving highway ice,for in the six cakes of
frightened plaintiff's awaywhich the horse and caused him to run

injured. by plain-and to be Trial the court and verdict for the
term, 1903, superiortiff. Transferred from the November of the

bycourt StoneS J.
ice, high-.The defendant claimed that the cakes of as left in the

way, frighten ordinary gentleness,■were not calculated to horses of


