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ifwhich was read to the forof the statute jury; theyprovisions
in towere, is no take of the error.the position advantageplaintiff

law which can beof considered on a motion toThe only questions
are such as are raised dur­a takenby exceptionsset aside verdict

takenNo was because the instructionsthe trial. exceptioning
and all to the must be takenexceptionswere conflicting; charge

Court, 47, 683;N.retire. Rule of No. 71 H.thebefore jury
547, ; Thom, 386,Ross, 11 N. H. 557­ v. 28 N. H.Haynesv.Moore

Railroad, 627; Welsh,N. H. Cutler 43 N.389; 43 v. H.v.Boyce
408;Beals, 44 N. H. v. 50 N. H.497; v. Bundy Hyde,Carter

Gorham, 152, 169;122; 55 N. H. First116, State v. Wat’l Bank
404; Merrill, 107,403, N.N. H. Dow v. 65 H.58Ferguson,v.

Gale, 667; Mauran,N. H. Pitman 69 H.110; 69 v. N.State v.
Jameson, N. H. 625.230; 70Parsons v.

overruled.Fxception
All concurred.

)Merrimack,
(1, 1904.Nov.

v. a.London Davis &New

expenseprivate constructinga individual offers to bear the I a newWhere
one,place wn-meetinghighway a althe of an old vote of to dis-to take

ground the inlatter is not void on the of iters’ interest thecontinue the
Isubject-matter.

discontinuing highwaya a is not invalid because it is not toA vote of town
completed,is ituntil the substitute therefor nor because con-take effect

expenseproviso highway is to betains a that the constructed withoutnew
to the town.

highwayirregularities aare not sufficient to invalidate discon-Immaterial
legal.istinuance which otherwise

give thethe court is to effect to discontinu-the consent ofWhere essential
town, authorityby ahighway a to maintaina the selectmen haveance of

petition purpose.for that

to the discontinuance ofPetition, of the courtthe consentfor
The12, Facts1903. defend-agreed.fileda Septemberhighway,

a from thewithoutwas transferred rulingmotion to dismissants’
J.term, 1903, Young,court byof the superiorOctober

“ the townfollows: Respectfully representsis aspetitionThe
the sixth ofLondon, day September,. . . that onof Eew

beenthe1902, havingin warrant for town-meetingthe'an article
theto discontinuesaid town votedthatfor purpose,duly inserted

road, called, tosofrom the countyin said leadinghighway toVn
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from Newofon the corner the highways leadingthe schoolliouse
Mills. Said wasandPark highwayto Soo-Nipi George’sLondon

town, but became aof said highwaythelaid out selectmenbynot
is needed for the accom-noSaid longerhighwayby prescription.

laid out andnew beenthe a highway havingof public,modation
tosaid courtsaid town requestsin its Whereforebuilt place.

ofthe the same.”to discontinuance-consent
forcalledduly Sep-for a town-meeting,The warrant special

1902,(5, the articles:contained followingtember
if will discontinue thetown vote to highway“1st. To see the

called,road, the onso to schoolliousefrom the countyleading
London tofrom New Soo-Nipiof the leadingthe corner highways

will,Mills, atJane A.Mrs. Tracyand providedPark George’s
whatever to the townher and without any expenseown expense

London, thereof.to take the Saidplaceof build aNew highway
wide, and toleast three rods the acceptanceto be built athighway

made said selectmenbyof in accordance with specificationsand
of road.for the saidbuilding

“ toif to instruct the selectmenTo see town will vote2d. the
at a andstake stonesout and build a new highway,lay beginning

from to NewNewburyoil the east side of the leadinghighway
road, so said stake and stonestheLondon county called),(on

of near a monu-northeast a willow tree stonefeeteighty-fivebeing
field to Mrs.in the wall between the andment pasture belonging

roadin direction to theJane A. thence a southeasterlyTracy:
Park,to to a treefrom New London mapleSoo-Nipileading

of road feet fromon the side said eighty-fivewesterlystanding
and A.Knowlton Mrs. Janebetween land of Nathanielthe bound

in theto be built accordance with offerSaid highwayTracy.
made Mrs. Jane A. Tracy.”by

of therecord the containstown-meetingThe following:
Voted, from the1. discontinue the“Article to highway leading

road, called, of thethe schoolliouse on the cornerso tocounty
andLondon to Parkfrom Newleading Soo-Nipihighways

'Mills, 1 ofas article the warrant.perGeorge’s
Voted, to and2. instruct the out build“Article to selectmen lay

2 ofa as article the warrant.”new highway, per
article 2 laid outnamed in was subsequently byThe highway

constructed,and the of con-expensethe selectmen upon petition
takenMrs. No has beenstruction paid by appealbeing Tracy.

the defend-of selectmen this butfrom the action the upon petition,
London, not that theants, in New do admitwho are taxpayers

The to theout orwas laid constructed. petitionlegallyhighway
2, 1902, wasand the hewselectmen was dated October highway

17, 1903.about Julycompleted
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Brown,Nathaniel Burnham,andW Golly Warren,Jones for
the plaintiffs.

JSastman Hollis Stone,and GeorgeW. for the defendants.

Walker, J. The defendants contend that the vote of discon­
tinuance which theupon is founded is andproceeding void.illegal
One which this claimground upon is based is the offer of Mrs.

to build a new inTracy of the old.highway place Unless it was
understood that the new would be ofhighway con­greater public
venience or less old,to maintainexpensive than the the proposi­
tion would offer no inducement for a The most thatchange. can
be claimed as the result of the offer is that the townthereby
became interested to vote the discontinuance. The defendants7
contention, that ofbecause such interest the action taken is illegal

void,and is based the falseupon that inassumption acting upon
a ofquestion discontinuance ahighway town inacts a judicial

The release of thecapacity. inpublic aright involvedhighway,
discontinuance,in its inis its nature a and not alegislative judi­

function,cial which bemay directly performed theby legislative'
of the state. State v.agents Co.,Dam 458,N.70 H.Sunapee

460; Conn.River Lumber Co. 290,v. N. 377, 379,65 H.Company,
380, 388; 1,Morse, 16;State 50 N.v. H. Atherton,State v. 16

208, 213;N. H. 22,State v. 2 N. H. 25. TheHampton, principle
of local authorizes the ofgovernment limitedgrant of localpowers

to Statelegislation v. 61municipalities. N. H. 264.Hayes, It is
that,well understood within the limits of the ofpower legislation
it,conferred a is aupon town-meeting Thelegislative body.

that such acts or can inact ameetingproposition judicial .capacity
is new. If there are situations as to which this claim can be sus-
tained, the conclusion that it was intended that the shouldmeeting
act in a case cannotjudicially be drawnparticular from the impo­
sition of a within the domainpower properly of the legislature.
A town is ininterested thealways discontinuance of a highway,
because such action it is relieved of theby burden of maintenance.

in this case the newPossibly will be lesshighway toexpensive
old,maintain than the it willbut costprobably tosomething keep

init offer, therefore,The result of Mrsirepair. wasTracy’s that
the interest of the town as a in thecorporation question passed

was less than it would inupon have been the absence of any
for a newproposition Individual votershighway. have ámay

inpersonal interest one other;rather thanhaving thehighway
but the interest of the voters in aprivate town does notquestion
debar them from or the town from Dorchester v.voting, acting.

60 N. H. 385.Youngman, As the town must have somealways
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the conclu-of ain tlie highway,interest discontinuancecorporate
abevoid would judicialsuch actionsion that interest renders

of the con-and unauthorizedthe statute an impairmentofrepeal
localstitutional ofright self-government.

first,to thetown,of the which referredspecificallyThe vote
“warrant, thediscontinue providedin the was to highway,article

withoutwill, anyown andMrs. A. at her expenseJane Tracy
to.London, ato the of New build highwaywhatever townexpense

void,isvotetake thereof.” It is claimed that thisthe place
the-a valid of the conferred bybecause it is not exercise power

1,sectiondiscontinue Bytowns tolegislature upon highways.
in a72, Statutes, is that.Public itchapter provided “highways

2 limits-town of the town.” Sectionbe discontinued votemay by
“ if thethis of that highwaypower by providinggeneral grant

shall,selectmen, .. .was laid out the thenot by highway
As thenot consent of court.”be discontinued without the the

selectmen, the town’sin was laid out thenotquestion byhighway
action, valid,if effec-the of the court to becomerequired approval

of conferred!tive. But this or limitation thequalification power
from discussion. has nobe eliminated the Itmay bearing-present

thereof the of the Untilthe town’s vote.upon question validity
the the consentis a valid vote of the town discontinuing highway,

of the court is unimportant.
aDid the town to thevote discontinuepass highwaylegal

Pre-therein? The to is thatdescribed the voteonly objection
was-which take effectcondition the discontinuance was toupon

the of the reason isbeyond apparenttown to Nopower impose.
take-not tothe be exercisedwhy general power maydiscontinuing

vote,effect at a time to the or when anothersubsequent highway
one.shall laid out and to take the of the oldbe constructed place

action,,inThere is the suchstatutenothing expressly forbidding
reasonable andwhile the convenient exercise of tire discontinuing-

hindered,in cases would be orpower wholly pre-many seriously
vented, a futureif the vote could not be made to upondepend

there most necessityevent. be theAlthough might urgent public
offor ofthe discontinuance an old and the constructionhighway

one, oldia town to thenew the be discontinuemight unwilling
constructed,until the now one liad been while noway necessity

new old The-would exist for the while the remained.oneway
the-andneed the discontinuance of the onepublic requiremight

other,of not without theour or the but the onebuildinglaying
other; in the-such a situation the out of new road bythelaying

not dis-selectmen would be because the old one wasprevented
continued, townand the discontinuance of the old one theby
would new one built.be because the had not beenprevented



76 New London v. Davis. [73

•Such, ofnecessary interdependence the action of distinct tribunals
would inresult aeffectually defeating public highway improve­
ment demanded ofadmittedly upon thegrounds highest public

It is not believednecessity. that the intendedlegislature to limit
the of towns inpower to theregard discontinuance of highways
¡so result,as to such a or to inproduce effectprovide that a town
•shall have no to vote to discontinue apower whenhighway
another to take its isway place constructed.subsequently Such
•alimitation reason,is based no substantialupon is supported only

technical and inby results obviousargument, andinjustice hard­
Hence it cannot be sustained.ship. The remark of the incourt

“Stevens,Cheshire v. 10 133, 137,N. H. thatTurnpike no latitude
is this statute toby towns togiven discontinue withhighways

whatever,”reservation or limitation•any was to theunnecessary
•decisionof that case and cannot be anas exactregarded statement
■ofthe intention. The decisionlegislative was that a town cannot
•discontinue a highway pleasure, aduring toreserving right open
it at time withoutany Such apaying damages. result wellmight
be reached without' the restrictedassuming very of townspower
indicated in the of the court.language

“Railroad,In 32, 36,v. 159 Mass.Coakley the court Thesay:
fact that the vote was to discontinue from and after the time when

road,the new laid out on the same use,should beday, foropened
•did not make the discontinuance void. While the of thelaying
new and the discontinuance ofway the old one both result from
the same vote or it is reasonable thatadjudication, the public
¡should not be excluded from the old road until the new one is

for use. Whether for theready of claims forpurpose founding
the vote would discontinuance,be treated as a•damages present

we need not now consider. It is to that thisenough say clause
•did not render the action of the town illegal.”

It is a of thatprinciple votes atgeneral application passed
should be Ifconstrued. fall“town-meetings liberally withinthey

the town,authorized of thepowers distinctions betweeningenious
conditions and will notprecedent besubsequent unnecessarily

to,resorted when the effect would be to defeat the inten­apparent
tion of the invoters a matter within theiradmittedly legislative

1826,Asprovince. as the court inearly remarked Adams v.
“Mack, 493, 499,3 N. H. that it would be mischievousextremely”to be in the of townvery rigorous records. Ininterpretation the

McIntire,recent case of 67,Brackett v. H.72 N. it was held that
.a vote aof town “to rescind all action taken the selectmenby

”to a new road or arelating proposed as dis­highway operated
continuance of the which had laidbeen out the select­highway, by
men. the town had noStrictly to rescind thespeaking, power
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sense,In ain out the technicalthe selectmen way.action of laying
townthat the assumed an au-was conclusive evidencethe vote

itnot and bemightit did consequently arguedthority possess,
aaswas void. But its votethat the vote validity discontinuing

“ wasthat its to thethe purpose nullifywas upon groundupheld
had doso far as the town to so.”poweraction of the selectmen
one,a aswas reasonable contra-distin-The construction adopted

It aa technical one. effect tofrom legal languageguished gave
“the Whento express corporate purpose.inartificially employed

kinds,of andthat the of allit remembered by-laws corporationsis
arethe ordinances of towns and villages, frequentlyparticularly

withmen little the niceties ofacquaintancedrawn by havingup
reasonable, afor a rather thanthe necessitylegal phraseology,

Tied. Mun.technical, becomesconstruction Corp.,apparent.”
constructions,“If an is of two thats. 159. ordinance susceptible

. . .will its andvalidity;one must which preserveprevail
bedone the notadoptedmust be construction maythis although

natural, or one.” 1 Pub.the obvious or the literal Beachmost
also, 420;s.See, 1 Dill. Lisbons. Mun. v.Corp.,517.Corp.,

Boston, ;234, 238;Clark, H. Nnowlton New N. H. 590­18 N. v. 72
West,382, 385; 26Dow, 10 Met.Commonwealthv. Whitlock v.

Conn. 406.
London, in withof the of New taken connectionThe vote town

warrant,the of indicates afirst article the unequivocally purpose-­
ato the road the ofupon proposeddiscontinue old completion

thereof.” It was not deemed desira­“to take thehighway place
ble the as a for travel until theto abandon former means public

vote, therefore, inwas thatThe effect thelatter was constructed.
road not be coincident withactual discontinuance of the should

vote,the but until a new wasshould be way opened.postponed
is while areTo a vote no there manysuch objection apparent,legal

Railroad,obvious, in its Coakleyreasons v.practical support.
supra.

the voteAnother material annexed to was that thecondition
occurred,road,of the new whenever that event shouldbuilding

“ the town.” was notbe without whatever to Itany expense
town this was assumed andto the whetherimportant expense paid
or other or TheMrs. someby persons. pay-Tracy, by person

one other than the town wouldment of the some pro-expense by
burden, tofrom without thetect the town that questionregard

the who should assume thewho beparticular mightperson
inThe Mrs. the is immate-reference to Tracy provisoexpense.

voters, vote,deducedrial. The idea of the as from thereasonably
beto discontinue the old road when the new shouldwas highway

built,laid out and without to the town. If anylegally expense
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should,one cause theby appropriate new road to beproceedings,
laid out and should the townprotect thelegally against expense

it, the old discontinued,of should bebuilding way notthereupon
some vote which orsubsequent not be'by might butmight passed,

thevirtue of vote Theby already passed. defendants’ argument
this branch of the case theproceeds that theupon upon theory

was if•discontinuance to take effect Mrs. would build aTracy new
at her own and that the thethoroughfare expense, ofquestion

in it out is,was deemedlaying thatgood unimportant;¡public
■the town voted to discontinue thethat old road without toregard

of thethe inducedpublic theretoquestion good, Mrs.simply by
to for a new road for whichTracy’s.offer pay there wasbuilding

‘¡no But the case does not thatnecessity. authorize infer-public
mereThe fact thatence. some one is tó thewilling pay expense
aof does not that thebuilding highway prove doespublic good
it; and themot out of therequire subsequent thelaying byway

.¡selectmen a to them must beupon inpetition thepresumed,
¡absenceof evidence to the to have beencontrary, involv-regular,

a determination of the of thenecessarily questioning public good.
Andover, 348,v. 42 N. H. 357. TheProctor ofexpense building

S., 67,have been Mrs.it e. s.imposed upon Tracymight (P. 16),
difficult to-and it is understand her to incur thatwhy willingness

should and aas matter of law render thenecessarilyburden action
Kennard,void. 60 N.•ofthe selectmen v. H. 1. In BrownKelley

Brown, 538,50 N. H. the annexedcondition to the outv. laying
and,road was 553,the void as the court«of onplainly say page

■“ with the thatinconsistent the road was forsupposition required
or anecessity convenience.” For similar reason Under­the public

59,58 N. H. inv. is not But itBailey,wood is unneces­point.
further;thisto for the vote ofinquiry discontinuancepursuesary

or forcontemplatenot action on the of theprovide•did illegal part
road,in the new and it does not thatestablishing■•selectmen appear

in fact inexceeded their thatthe selectmen authority respect.
inferred,it beto a reasonableNor is construction of theupon

wote, it was understood thatthat Mrs. was to build the roadTracy
andto theconforming statutorywithout following requirements

to the out and of The newlaying building highways.relating
thewithin of the voters was ato be high-’highway contemplation

laid out to the selectmen andupon constructedpetitionway legally
manner law. Otherwise it would not takeprovided byin the

”■“ oldof the one. This construction of thethe place corporate
vote,further evidencedis the nextby theinstructingpurpose

S.,selectmen, 67,c.the tribunal statute s.by todesignated (P. 2),
While this votethe be deemedout proposed highway. maylay

selectmen,more than to the or inlittle advice law a merebeto
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Newmarket,of the voters v. 20wishesof the (State•expression
the new road the towncontemplated byH. it shows thatN. 519),

in with thelaid out and built accordance ofprovisionsto bewas
was not to take effect untilThe discontinuance thestatute.the

and had ahad constructed becomeroad been statutory high­new
aroad would to beIn that event the old cease statutory high­way.

fact,aand would then becomeits discontinuance completedway,
of theto the consent court. Whatever there be¡subject only may

the that is ultra vires bemayaction of town with­rejectedin tlie
intention,fact of as above indicated,the evident itsout impairing

inof a awas the legal purposewhich accomplishment legal way.
of the inducementmaterial the votersapparent influencingNo part

was and as immaterialin vote illegal;their discontinuing irregu­
matters do notor immaterial of inducement render thelarities

Park,action of the town v. 72illegalotherwise legal (Williams
the not invalid for that reason.N. H. vote is305), Cheshire

Stevens,v.Turnpike supra.
no reason ofthe case discloses the action thewhyAs town in

authorized,of the vote was notdiscontinuingthe and aspassage
thenew road vote has been laid outbythe thecontemplated by

and constructed without toupon petition expenseselectmen the
town, to the court forthe itsapplication superiorpending consent

seem to anddiscontinuance would beto the withinproper clearly
areIf there other toits thejurisdiction. legal objections laying

of the new theway, they may appearout ofupon thehearing
case,in the situation ofbut the no validpresentapplication; legal

of that to the ofcharacter maintenance the•objections application
are suggested.

claim that the have noThe selectmen toauthority maintain the
townin behalf of cannot bethe sustained. It ispetition provided

“S., 43, s.e. thatstatute the selectmen shallby (P. 5) manage
of the town.”the affairs “Theprudential particular duties com-

ofwithin the themeaning phrase ‘prudentialprehended affairs’
. .not enumerated. . in.are easily theUndoubtedly, ordinary

term,of is intendedthe the transaction of¡signification business on
town,of the thebehalf exercise of discretionrequiring and pru­

Dalton, 295,58 N. H.Sumner v. “Alldence.” 297. matters and
into done orderbe to intonecessary effectthings carry the law­

seem,towns, in thefuL of cases above cited andpowers from the
of the to be embraced inreason thething, Pike v.phrase.” Mid­

dleton, 278,12 N. H. 282. Section 40 of the same chapter pro­
“if failsthat town to .vides choose .any .agents, the

theshall duties and the.selectmen havedischarge ofpowers such
until the same are filled electionbyoffices or appointment, as pro-

Abbott, 157,law.” Invided v. 61 N. H.Albany itby was held
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tounder these statutorythat selectmen had authority provisions
Itthe town. isbyrecover interest paidan action to illegalbegin

“ ofThe office selectmen being-.in the of thesaid course opinion:
onan is conferredimplied authorityinstituted theby legislature,

office,suits, their theas to which properthem to all incidentbring
ofthe votefaithful of their duties Asrequires.”and discharge

theof court to be effec-in the consentthe town this case requires
that-tive, the do an actthat town toattemptedit is improbable

was anot be that thereIt is to presumedwas useless.entirely
favoredof the town to overreach those whoon the partpurpose

a vote of discon-of the highway, by passingthe discontinuance
one to to the courtand to authorize anytinuance applyomitting

offor The the vote impliesin of town consent. passagebehalf the
that were to ren-were to be taken necessarythat all further steps

effective; and the referred tothe town statutesder the action of
inof thefurnish for the action selectmen filingsufficient authority

this petition.
the laches.to defence ofThere to be nothing supportseems

of'in the matter attentionof to theThe the towndelay bringing
to be unreasonable. No necessitynotthe court does appear legal

not be well aftermade asthe mightis why applicationsuggested
and as before.road laid out builtthe new was

defendants, are in Newit is saidWhether who .taxpayersthe
inLondon, and whetherare to this proceeding,partiesproperly

the aboveare entitled insistto upon objectionsthat theycapacity
considered, which have not been coun-discussed byare questions

thenot decided. The is based uponwhich are opinionsel and
are raised anddecided pre-that the questions properlyassumption

sented.
with the the-shouldThe court hearing uponsuperior proceed

hereinin with the expressed.accordance viewspetition,

Case discharged.

Bingham, J.J., Parsons, J., andconcurred. C.Chase and
Young, J., that no tribunal the townwere of the opinion except

the in of’determine whether condition the votehad tojurisdiction
and did to thehad been notperformed,discontinuance agree

tribunal,of some otherbythat a performanceconclusion finding
town,of the valid dis-with action was athe conditionaltogether

result,dissented theof the therefore fromTheycontinuance way.
in the taken in theother opinion.although positionsconcurring


