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v. & MaineBoston Railroad.Strickford

1895,5, 27, railway corporationchapter rightaUnder section Laws has no to
public operation road,occupy highwaya for the construction and of its

procuring damages abuttingan offirst assessment the causedwithout own-
thereof;making payment complyand or tender anders a failure to with

prerequisites occupancy unlawful,suchthese renders in the absence of a
by ahthe utters.waiver
abutting right prepayment damages,an his to aWhere owner waives of the

occupation byhighway railway ;againstof the the street is as himlawful
railwayand in athe absence of claim that the is inconstructed an unsuit-

manner,improperable and he cannot maintain an againstaction at law
corporation damages, may applythe for but to the selectmen of the intown

situate,property damagesis andthe have thewhich to he iswhich entitled
under the statute assessed.

Case, for occasioned tbe tbedamages plaintiff by defendants’
and of aconstruction streetoperation andrailway upon over a

in front of bis Tbe writ is datedhighway property. September
21, 1903. The of lawquestions thearising upon defendants’

term,transferred 1904,demurrer were from the April of tbe supe-
J.court Peasleerior by

in substance,Tbe declaration that at tbealleges, time of tbe acts
of the was and now iscomplained plaintiff tbe owner of a certain

Hooksett,land inlot of tbe town of bounded on its sideeasterly
a athatby public highway; the easttbree-story line ofbuilding,

which is the west line of theupon highway, theoccupies nearly
lot,entire of the with entrances thefrontage upon whichhighway

remain,must so as there is no room at either end of the lot for a
the that tbeby floor ofpassway building; tbeground isbuilding

fitted for commercial andup thepurposes, stories for tene-upper
ments, andand were so used down to the timeoccupied of the acts

of; anthat as abuttercomplained tbeupon thehighway plaintiff
owns, and down to the time of the construction of the defendants’

used and arailway ofenjoyed, private access to his lot andright
June,from the that in 1902, defendants,thebuilding highway;

in of the plaintiff’s constructed thedisregard right, tracks of their
&Manchester Concord street in therailway tohighway, parallel

and within and halfseven one feet of his andbuilding, have since
same;so maintained and tbe and thatoperated as a result of tbeir

conduct of hashis access been seized andright almost entirely
and be bas been unable to rent ordestroyed, use his forbuilding

tbe which isfor itpurposes designed,
von. lxxiii. 6



v. Bailkoad.Stkicicfokd82 [73

facts be considered asthat the mightIt was followingagreed
6, 1901, the defendants peti-in the declaration: Aprilalleged

theirfor a location of railwayof Hooksetttioned the selectmen
did selectmen to assessnot theThey requesttheupon highway.

thethat be occasioned plaintiff’s propertythe damages might
a the wasNotice of upon petition duly given,hearingthereby.

and he knew of it.did notand appear object, althoughthe plaintiff
17,location for the onthe railway MayThe selectmen granted

1901, whether the wasnot consider plaintiff’s propertybut did
the accord-The defendants constructed railwayor not.damaged

never caused thebut have plaintiff’sto the lay-out granted,ing
assessed, The knew ofor tendered. plaintiffbe paid,todamages

noit and madeof the asrailway progressed,the construction
objection.

Burbank, for theB. plaintiff.Almon

Mitchell, defendants.for theJohn M.

in de-Bingham, of theirJ. The defendants contend support
of theis located within the limitsthat the lawfullymurrer railway

the fee to the centerand that the ownsalthough plaintiffhighway,
lot, the construction of thehis railwayof the oppositehighway

burden, tak-of an additionalit was not the impositionupon —the
easement, not entitled tothat the isof a new plaintiffing —and

hand, rail-the other contends that theThe onplaintiff,damages.
that its locationin theis not highway; althoughway lawfully

lawdefendants had no under thethe rightwas granted,properly
for withoutand use the railwayto highway purposesappropriate

oran abutter to be assessed and paidhis asfirst causing damages
inhim; of their failure thisto and that because regardtendered

action, toin this or someby procedure,he is entitled appropriate
andhis ascertained paid.have damages

lawenacted a street railwayIn 1895 the generallegislature
“1895, it that street railwayc. in which provided (s. 1)(Laws 27),

toand and behave the subjectshall powers privileges,companies
liabilities, restrictions, in thisduties, and containedprovisions,the

underwas constructedThe defendants’ street railwaychapter.”
ascertainof this act. It is therefore tonecessarythe provisions

to take to lawfullylaw the defendantswhat the requiredsteps
5 the rail-their In section ofwith railway.theoccupy highway

“ all of street railways occupyinglaw it is that partsprovidedway
thereonlocatedor street shall beof a highwayany portion public

inof townsof or selectmenand aldermen citiesthe mayorby
The boardor streets be.which of said highways maysaid portions
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ol town,and aldermen of a or tlie selectmen of a . .mayor city .
of tbe directors of suchupon petition forrailway acorporation

location of its tracks on or over . . .any shallpublic highway,
allnotice togive by publication interested of theparties time and

at which will consider such forplace location inthey petition the
of said andtown or after apublic highways city; public hearing

of all aninterested makepersons orderthey may thegranting
same, thereof,or under suchany restrictions andportion suchupon
conditions as deem of ;the interests thethey may public require
and the location thus shall be deemed to be the true loca-granted
tion of the .tracks of the . . The ofrailway. boards mayor
and aldermen of cities and selectmen of towns shall assess damages

abutters,to to inthe of thesubject right same mannerappeal, as
now law in the out ofbyprovided laying highways.”

The law referred to in 5section the selectmenhighway requires
in arid thetowns in citiescorresponding tomunicipal authority
assess the ofsustained owners land taken fordamages by high-

insert them in their returnways, to out the and tolaying way,
their to S., 67,cause return be recorded the town clerk c.by (P.

17,ss. and further that “no land . . .provides taken18),
for a shall be or used forhighway theappropriated samemaking

tendered,”until the assessed therefor are ordamages paid except
in certain S.,cases not to 71,be here mentioned. P. c.necessary

4.*.
5,It is that insection read the ofapparent the abovelight pro-

law,ofvisions the that ahighway requires inrailway corporation,
for a in alocation anshouldapplying highway, assessmentprocure

owners;of the caused anthatdamages abutting assessment and
or tender theof are conditionspayment damages to itsprecedent

to the for the construction andright occupy ofhighway operation
its and that a failure to withrailway; thesecomply prerequisites,
in of abutters,the absence a waiver the renders itsby occupancy
of the unlawful. Manchester Keene,Keene R. R. v.highway &

81, 121, 122;62 H. Lebanon,N. Co.v. 59Lyman's Bridge N. H.
196; Railroad, 233;Smart v. 20 N. H. Russell,Rossiter v. 18
N. H. 73. But these berequirements may abutter,waived theby
as are for his benefit. Manchesterthey Keene R. R. Keene,v.

121, 122; Orr,UncanoonuckRoad Co.supra, v. 67 N. H. 541.
abutter,The an it inas had hisplaintiff, topower prevent the

and use of the theappropriation for rail-highway by defendants
until hisway purposes were assessed anddamages or ten-paid

dered, and it hiswas to insist on his ifduty legal herights
intended to claim that the defendants’ conduct was In-illegal.

ofstead so he stood until after thedoing, by long was con-railway
and instructed without andput operation, does not nowobjecting,
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heof the highway, providedthe defendants’ occupancytoobject
andbe entitled ascertainedto which he maythecan have damages

of theandThe prepayment plaintiff’sto him. assessmentpaid
waived, theas andconsideredbetherefore properlymaydamages

asin front of his premisesof the highwaydefendants’ occupancy
lawful, no claimand there beingTheir beinglawful. occupancy

and man­in anot constructed suitable properthat the wasrailway
Olcott,Lebanon v.ner, maintained.action cannot bethe present

83; v. Rail­H. Henniker; Railroad, 23 N.1 H. v.N. 339­ Troy
Boston, 149 Mass.146, 152; Co.v.Boston Belting29 N. H.road
from Ash v. Cum­C., differs; This case44­ S. 152 Mass. 307.

not waived hishad591, there the50 N. H. for plaintiffmings,
landbefore hisof damagesto an andassessment paymentright

was flowed.
andof an assessment prepaymentthe waiverWhile plaintiff’s

in aof theirconstruction railwayand the defendants’of damages,
him fromauthority, precludemanner under legislativesuitable

of totort-feasors, him theit does not rightas deprivethemtreating
he be entitledasof such mayan and damagesassessment payment

Keene,R. R. v.Keene supra.Manchester &to under the statute.
ofto the selectmenof thisHe can avail himself right by applying

not restrictedto isan The applyHooksett for assessment. right
340,Olcott, 339,1 N. H.Lebanon v.theto corporation.railway

341, 342, 345.
v.wouldlaw thethe common railway (CraigWhether under

;N. Y. 298­404; Paige170Railroad, Y. Peck89 N. v. Railway,
167would not v. Railway,v. N. Y. or178Railway, (Howe102)

311, be re­in 170 N. Y.46, andand eases cited there 312)Mass.
the fee of theservitudean additional uponasgarded imposing

latter, whether theand if the legislaturein theplaintiff highway,
1895,27, that dam­5, intendedLawsin section chapterenacting

same basis ason the thoughbe awarded an abuttershouldages
183v. Railway,an additionalthe were servitude (Bakerrailway

of be con­and, in maywhat elements damageMass. general,178),
statute, thatare arequestionssidered in a under theproceeding

are not considered.andimmaterial to the decision of this case

sustained.Demurrer
All concurred.


