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incompetentofThe admission evidence does not furnish causo for reversal
jury disregard objectionableif an to theinstruction to the matter is suffi-

explicitciently preventfull and to havingthe error from effect.
by incompetent testimonyWhether a trial was rendered unfair thewhich

jury disregard, questionto byinstructed is awere of fact determinable the
trial court.

asking questionspecific good faith,The of a in generalafter the exclusion of
testimony upon subject, exceptionable.the same is not

by during colloquy counsel,A aremark the court with that further discus-
might ruling,insion result the of areversal does not furnish cause for set-

ting aside a verdict.
incompetent testimony merely proveThe admission of which tends to a con-

ceded fact is harmless error.
question portion argumentThe as to ofwhat the of counsel is included

exceptionan bywithin claimed is one of fact determinable the trial court.
improperTlie denial oí a argumentmotion to set aside a forverdict of coun-

equivalent specific findingsel is to a objectedthat the remarks didto not
render the trial unfair.
ruling by justice acceptedA ease,the trial is deemed to be as the law of the

exceptionanunless thereto is taken and noted at the time.

Assumtsit, for a breach of a contract for Labor. Trial by jury
and verdict for tlie Exceptions the defendantplaintiff. wereby

Term, 1908,transferred from the November of the courtsuperior
Wallace, J.O.by

AlonzoL. Son,Chamberlinand Ira for theColby plaintiffs.if-

Batchellor Mitchell and Smith,Smith for the defendant.¿-

Chase, Lee,J. 1. inEgbert with reference to histestifying
“to work after his returnattempts get to said: WhenSpringfield,

the Isnow came shoveled snow whenever I could the snow toget
shovel; aud tlie room I in was cold Islept so took the rheuma-
tism, and had rheumatism Thedreadfully.” defendant excepting

statement,theto last of the it,part the court excluded and the
next ofmorning, upon counsel,therequest plaintiffs’ instructed
the that it was withdrawn andjury that should no atten-they pay
tion whatever to it. In the final to the werecharge jury they

thatinstructed the were notplaintiffs entitled to fordamages any
sickness either of them have had. Themay instructions certainly
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and thefull definite tohave been preventseem to sufficiently
;Knox, 545,N. H.effect v. 66error from having 546)(Mason
aunfair the occurrence isthe trial was rendered bybut whether

at the trial term.which should be determinedof factquestion
Hudson,Butler, 568; N. H.58 N. H. v. 71v. GuertinBurnham

505.
Lee, if she had troubleof asked2. Mrs. one the plaintiffs, being

mother, who had of the house duringwith the defendant’s charge
wife, and herand to statean of the defendant peculiari-absence

woman, irritable,“Yes;ties, she was a veryvery peculiarreplied:
defend-made thebywith.” beinghard to Objectionget along

“counsel, I want to ask the wit-the counsel said:ant’s plaintiffs’
and how wasand sheher conduct appearance,ness about general

time, on mat-reference to sometime to with shedding lightfrom
court, thean theIn to inquiry byin this case.” responseters

“said, Iand the courtsaid that they objected,defendant’s counsel
counsel askedthewill exclude it now.” Thereupon plaintiffs’ ”“ ?Dow sometimes ThegetDid Mrs.this angryquestion:

and nothe was excludedcounsel testimonydefendant’s objecting,
alsomade. defendant’s counselwas Theanswer to the question

“ further dis-a Afterof such question.”to the puttingexcepted
Thediscuss it.“There is no need tosaid:cussion the court

ifrule the otherYou me to way youwith maycourt is you. get
to remarks.theseon.” The defendant exceptedkeep

answered, there seems toandwas putWhen the first question
tocounsel asin minds of the court anddoubt thehave been some

madecounselThe defendant’sof the testimony.the admissibility
thehad been answered. Uponuntil the questionno objection

hiscounsel stated rea-theof the plaintiffs’objection,interposition
aThe court before rulingthe makingfor question.son asking

if receiv-they objected. Uponthe defendant’s counselofinquired
“now,”thehe excluded testimonyan affirmative reply,ing —indi-

andof theabout the correctness rulinghad doubtsthat hecating
from a considera-aroseThe doubtit later. probablyrevisemight

or waswasthe testimonywhether profferedtion of the question
It is con-in the issues.to be of service decidingnot too remote

herwhich affectedhadif Dowthat Mrs. peculiaritiesceivable
house,thehad ofwhile she chargethetoward plaintiffsbearing

to show whether ortendencyhave somethe mightpeculiarities
cause, the cir-underwas reasonableconductnot the plaintiffs’

the wouldWhether evidencecumstances, them.for discharging
other evi-thenot largely uponor dependedhave such tendency

of thean exercisecase, likely requiredand veryin thedence
The firstof remoteness.the questionuponcourt’s judgment

it related to peculiaritieswitness wasthe general;toquestion
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to TlieThe second one related specifically auger.generally.
to that it was asked with ano showhave tendencycircumstances

thatthe the idea theof minds ofupon juryview impressing the.
into the testimonyand them acceptcourt was wrong, influencing

show, onto theof the court’s tendruling. They contrary,spite
faith, a view ofwas in with present-the asked goodthat question

in mind to the court’s attention andthe subject specificallying
There is no reason forhis doubt. supposingthereby removing

thatnot on the or thewas acted by jury,that the court’s ruling
theunfair the of ques-was in renderedany by askingtrial way

the manifesta-does that subsequenttion. Nor it seem probable
were the otherwise thanof by jurytions impatience regarded

their real character—as natural and harmless inci-toaccording
in the course of adents of circumstances suddenly developed

trial.contestedandclosely earnestly
“counsel,asked Mrs. her Were3. To Lee by youthe question

4husband, outMr. Dow said to Get herewhen your rightpresent
“Yes,more?’” she butreplied,now—I don’t want hereyou any

No, sir,him in Ihe met wasn’twas when the yard. presentthat
that,him in the and and he cameHe met saidyard rightthen.

”4 TheMr. Dow we must out.’in and says get rightsays,
and counselto the the plaintiffs’defendant excepted testimony,

44 wasMr. Lee said when Mr. Dow notWhat to yon present,said:
“No, I wasn’tstate.” The witnessof course won’t replied,you

court, allThe and counsel must have understoodjury,present.”
with what occurred inwitness’ statement reference tothat the

Furthermore,inwas not offered or evidence. therethe yard put
the to thehave been no betweenseems to dispute parties relating

defendant;of the the the differ­onlyfact plaintiffs’ discharge by
in was in the of used atthe forms thetestimonyence expression

this wastime. error harmless.Evidently,
4. counsel in Ms to theThe closing juryplaintiffs’ argument

it“I to here—and as from whatwant is sometimessay plainsaid:
is,n’t do is he doesa man does what the truth as it from what do.

;inhave been the business ofNow depositionsthey taking large
been in Hadof have here.depositions they gonequantities put

Mass., . . . of Mrs.where the mother Dowto Springfield,
lived, and where Lee had lived and therefor inquiredyears,

means, there,andher other and taken andthrough depositions
described,had shiftless manLee been this havelazy, they worthy

whatever, itconfidence n’tno could have byof they proved depo-
? Íhere would havesitions beenThey overwhelming.perfectly

. . .the the character of Leetell reputation,you, gentlemen,
Ifas and clear as the sun in the heavens.noondaystands plain

him, it. If Lee acould have at would have done isthey got they
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liar, wouldthere, they havereputation him andimpeached—no —
here,Mrs. Lee the stand and thereupon would n’t have been any

Gentlemen, manner inthe whichquestion. havethey approached
circumstances,these under theparties, here toup attendcoming

into this matter this notis but I inway, only unjust, never the
ofwhole course life have anmy professional seen such attempted

on The defendant Theoutrage anybody.” courtexcepted. said:
“Mr. I don’t think ahaveColby, to stateyou ofright anything

kind;that have seen is not inyouanything this case.”testimony
Mr. said: “What I seen inhaveColby my lifeprofessional you

“leave out.” The court to themay Gentlemen,said jury: yon
are not to that. The counsel have no to state whatregard right

“Mr.have seen.” Ithey said: on the factColby say itself before
the same outyou thing, leaving anything myregarding profes-

sional life.” The counsel diddefendant’s not state the ofground
their and the court understood that theexception, wasexception

seen,limited to the statement of what counsel had and so treated
counsel, however,it. The their relatedthought toexception all

that of the above Theportion quoted. evidence wasargument
that the inlived forplaintiffs and that theSpringfield years,
mother of the defendant’s lived therewife and knew them. There

truth,was no evidence about the for or thatplaintiffs’ reputations
taken inweredepositions SeveralSpringfield. depositions taken

elsewhere were introduced in evidence.
The whether allthe related to thatquestion exception portion

of the toonlyor the ofstatement the counsel’sargument quoted,
which, material,fact,aprofessional is of ifexperience, question

should Railroad,be determined the trial court. v.by Walker 71
271,N. H. If it that the274. was asappeared exception compre­

be,hensive itas the defendant intended should it could not be
sustained in to those of the to therespect priorparts argument

sentence,last for were not Mitchell v.objectionable. Rail­they
road, 96,68 N. H. 117.

The defendant’s motion to aside the stated aset verdict as rea-
son for inthe of the counsel the in“misconduct plaintiffs arguing

inthe notmatters evidence and theclosing argument misstating
evidence, all which to misleadof tended and theprejudice jury

defendant, result;and a matter of fact did have thatthe asagainst
and a fair andreason thereof the defendant has not hadby impar-

trial, landtial the law him.” Thewhich of the accords question
fact,of andthe were misled and the trialwhether jury prejudiced

was wasrendered unfair the misconduct distinctlyby alleged, pre-
motion; and hissented to the this denial ofbyjusticepresiding

the he inmotion shows that decided the thequestionnecessarily
asustain TheThe facts suchfully finding.negative. reported
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remark, theandthewithdrew objectionablecounsel immediately
de­The of theto it. silencecourt the disregardinstructed jury
tohad a tendencyafter this was donefendant’s counsel strong

errortheand understand thatcourt counsel tolead the opposing
cured, a of furtherand that was waivertheresatisfactorilywas

582;H. State v.Weare,66 N.in that Felch v.efforts direction.
the underSaidell, law verdictN. H. The will not disturb70 174.

circumstances, of theit thethese does not justify makingalthough
remark.objectionable

in whichmanner5. statement of counsel to theThe relative
sawed, evi-thethe defendant’s wood was if not bysupported

Furthermore,error,dence, If harmless.was immaterial. it was
toso as satisfactorythe statement seems to have been bechanged

to the defendant.
of6. were made in the course theSeveral objections argument

followed byof that were orthe counsel not accompaniedplaintiffs’
an and anthe court did not understand that exceptionexception,

ineffectual as founda-was intended. of this nature areObjections
of law. the well establishedtions for Underraising questions

state, itand noted isof this unless is takenpractice exception
law ofas theunderstood that the is acceptedconclusively ruling

the case.
absence, 5, was cause tosufficient7. Whether Lee’s October

inand thethe of himself wife uponjustify discharge depends part
oftheof the absence and the effect of it upon performancelength

notduties. An of two be unreasonabletheir absence hours might
circumstances, unrea­under the while one hours beof seven might
The wassonable. evidence thisbearing upon question conflicting.

the of theThe same is true of the evidence on questionbearing
the Thesefor a discontinuance of contract.agreement-alleged

with unob­were submitted to thequestions presumablyjury,
is in theinstructions. There recordjectionable tendingnothing

motionto show that there error of in the denial of thewas lawany
verdict,to aside the v.set as the evidence.against Wendell Saf­

479, 483;171; Clark,N. H. 50 N. H. Col­ford, 12 Houston v.
Groton, 151, 154; 619.burn 66 N. H. v. N. H.v. 71Berry,Wilbur

overruled..Exceptions

concurred, Young, J.,All in tire result.


