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partiespower rightsThe of the court to as to theiradvise and duties is
questionsby arisinglimited the common to in thelaw administration of

fiduciary capacity,property by opinionsin aheld and the constitution to
given upon request legislature governorandof the the and council.

2, 205, Statutes,chapter upon juris-Section Public does confernot the court
equity brought by undisputed possessiona in indiction of bill one the of

estate, purpose hypothetical questiondeterminingreal for the of a to his.as
title.
proceeding equity adjudicateA in is not maintainable to the title to real

estate, plain adequate remedyif is a and atthere law.

Equity,Bill in for the construction of a deed dated Decem-
S, 1900,ber from Matthew J. to the his.running Harvey plaintiff,

in form aheirs and the of deed of andassigns, ordinary warranty,
after the and before the habendum the fol-descriptioncontaining

“This deed "is made on the condition that nolowing: express
structure,or other for the of frombuilding space twenty-five years

date, shall be built or said lot withinthis feetplaced upon twenty
street,line ofof the side said Orchard and for the samenortherly

establishment,of time no mercantile or orspace factory, livery
stable shall be said lot. And said D*Nathanielplaced upon

lot,sell or withshall not said thereonHarvey convey buildings
otherwise, whatsoever,or to or itbut toany person persons keep

himself, wife,build a on andhome for his descendants as aslong
remain; cease,shall when then to to John M.any they go Harvey

forever;and Matthew their heirs and and in caseHarvey, assigns
of a or heirsviolation said his or of ofby grantee, assigns, any

land,reservations,these restrictions or said with all thetogether
thereon, to andshall revert become the ofimprovements property

heirs, void;andthe and his this deed shall be otherwisegrantor
into remain full force and value.”

The has erected on the lot a in whichplaintiff dwelling-house
he now with his wife and children.resides He desires to borrow

a of the for the ofmoney upon mortgage premises purpose paying
incurred him inindebtedness but is una-byoutstanding building,

ble to do so because of the defendants’ claim that he notdoes own
fee,the in and that if he to thepremises attempts convey property

it will revert to them. The defendants Matthew and M.John
are ofsons the deceased the formerHarvey plaintiff’s grantor,

under his father’s will.residuary legateebeing
At the of the and their theas torequest parties upon agreement

facts, J.,Piles,the of law atwere reservedquestionsfollowing by
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1903, condi-term, the court: Is theof superiorOctoberthe (1)
andand of said lot invalidto the selling conveyingtion relating

the lot ofunlawful, force or Doesand of no effect?binding (2)
in feein to thedescribed the deed belong plaintiff simple?land

Bartlett, for thePage plaintiff.‡

Hollis, for the defendants.Eastman

Parsons, bill aC. J. The substance of the is requestplaintiff’s
and title the deedfor advice to extent of his underas the character

J. him. raised are as to theof Matthew to TheHarvey questions
saleof a in the deedcondition or restriction against anyvalidity

and Johnor of the whethertheconveyance by plaintiff,premises
M. title under the deed*and Matthew haveHarvey anyHarvey

whether, ifshort, himIn the the to informdesires courtplaintiff
will lose thehe makes a of the hepremises, premises;mortgage

not,and if the whole title.whether such will conveymortgage
areThe first whether these questionsmatter to be considered is

decide them.so the court is authorized to Exceptthatpresented
inin the of to incur risk thecase trustees who are not required

fund,of a of are not ordi­trust questions legal rightmanagement
into decideuntil it becomes themnecessary pro­narily adjudicated

Nashua,redress of Greeleyinstituted for the v.ceedings wrongs.
166, court, law,62 N. H. at toThe of the common167. power

and limited to admin­advise as to their duties is theparties rights
True,inistration of held a Drake v.fiduciaryproperty capacity.

822; McIntire, ; Aldrich,N. H. N. H. 329­ Ellis72 v. 71 v.Bailey
219, 222; Kenison, N. H.N. H. v. 64 354. As no70 Gafney

the beexists at common law to entertain bill it mustauthority
dismissed, therefor,unless con­statutory authority constitutionally

In theferred the is to be found. absence ofby sug­legislature,
counsel,from the provisiongestion only apparently applicable

205,2,which has been discovered is section Public Stat­chapter
1883, c. is inutes which as follows: “Any person(Laws 48),

freehold,of real an of or anestatepossession property claiming
interm of not less than ten maintain a billmayunexpired years,

estate,—a who makes adverse toa claim hisequity against person
record, awhether such claim is a written instru­adverse based upon

ment, otherwise,or of titledetermine the as betweenquestion—to
andthe the court’s decree thereon shall be conclusive.”parties,

of to isThe constitutional the court adviceauthority give
constitution,inlimited to the article 74 of thecases enumerated

cannot In re Lawand be extended action. Schoolby legislative
Manual, 574; Blanks,63 N. re N. AtIn Prolate 71 H. 621.H.
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common,law, the title to real could beestate directly adjudicated
in an for theaction whichpossession, was notonly necessarily

inmaintainable one or anby already possession, incidentally by
for a ofaction for disturbance the whichdamages possession,

in incould not be maintained one the anabsence ofby possession
his aninterference with adverse claimant. Apossessory right by

to which theconfer could not constitu-powerpurpose legislature
inferred,is not to be and the act cannot be con-tionally grant

strued to authorize the court to on aspass hypothetical questions
to title. It was intended to remove the whichdifficulty pre-
vented, law, inat common one of real estate frompossession

an one who but did notadjudication againstobtaining disputed,
disturb, his action or overt act. Asrightful possession by legal

“Walker, 321,inwas said v. 63 N. H. 328: actWalker This was
the ofintended for relief whose of landpersons shouldpossession

inbe an the ofheld to be obstacle their actionsway maintaining
at law for the establishment of their titles.”disputed

The first which the have reserved—■“Is thequestion parties
to■condition the and of said lot invalidrelating selling conveying

unlawful, and ?and of no force or effect not”—does comebinding
within the of the act. No now claimspurposes person any pos-

in the under the aliena-sessory right premises provision against
tion, or asserts to disturb theany right plaintiff’s possession.

substance,inThe asks the court to in advance onplaintiff, pass
one,the a heof should make andvalidity mortgage, incidentally

to determine whether the is liable for the claims of hisproperty
the■creditors. The court has neither nor the to advisepower right

in the matter.
for John M. and Matthew do notCounsel theHarvey argue

alienation,of the condition but contend that thevalidity against
John M. Har-interest to be to and Matthewattempted conveyed

not as the ruleis void withinvey Theyagainst perpetuities.
a D.■claimthat the deed life estate to Nathanielconveys Harvey

children, title,and and that their under the construction forhis
contend, inwhich is a remainder fee the ter-they expectant upon

Walker, 321,In v. 63 N.mination of such life estate. Walker H.
it held that a real lies at common law for a remainderwas action

in a■ofland fee the termination of life estate. Ifexpectant upon
one,anthis rule is to the that ofexception general questions

are not inordinarily adjudicatedlegal right except proceedings
for the redress of the does not furnish a founda-exceptionwrongs,

cited,in In the case thetion for this conten-equity.proceeding
tion a as the herewas as to the title to remainder such defendants
claim, and the bill dismissed the that thewas statuteupon ground

a in inwas not intended to authorize caseswhereproceeding equity
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in thatdefendants their brieflaw. The urgeatwas a remedythere
Thefor the of equity.no case interpositionshowsthe plaintiff

taken,the courtof beingthe jurisdictionto equitableobjection
statute, inthe of suchsupport jurisdic-and no authority, except

Walker,found, v.the must be dismissed.tion bill Walkerbeing
Davison, N.328; v. H. 180.821, Davison 7168 N. H.

Rill dismissed.

All concurred.

)Rockingham,
6, (1904.Dec.

Seminary v. Newton.Sanborn

high the tuition ofA school maintained is not liable forin no istown which
academyanresident therein attend elsewhere.children who

question liability partynot a an be con-The of the of one to action will not
party, apparentmade a it is that he can-sidered until he has been unless

anynot be hold liable under cii’cumstances.

Assumpsit, for the tuition of a child with hisresiding parents
in town. If it found that the actionthe defendant should be

town, anshould be the school district instead of theagainst
willamendment be allowed terms. Transferredaccordingly upon

1904,term, Stone,from the of the court J.April bysuperior

ThomasLeavitt and Louis for theG~.Hoyt, plaintiffs.

Fuller,Arthur 0. for the defendants.

Chase, J. The action cannot maintained thebe town.against
District,Union School District v. N. H. 269. The leave71 to

result,amend was made to this and has not beendepend upon
and into the schoolcarried effect districtbyaccepted substituting

for the town. Until this is done and the school district becomes
action,a to the it will not ofbe bound decision factparty by any

or law that is made therein. If made a it becomeparty may
defaulted, action, facts,the a ofor settle or different stateprove

ofor a different view the law from those now before thepresent
court.

inThe amendment ContoocookPrecinct v.proposed Hopkinton,
574,71 N. H. was the substitution of other for theparties plain­

tiffs, and the of the town’s town aquestion liability being(the


