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the and been heardto action thehaving fully uponparty question)
for the sole ofwas considered whetherpurpose determining jus-

amendment shouldtice that the be made. It saidwasrequired
if would not be liable tothat the town one the caseany upon

“ thanit would be worse touseless make the amend-presented,
case,ment.” In the the inwhose ispresent corporation liability

a it would nonot serve useful toquestion being party, purpose
the unless it was thatconsider there could bequestion, apparent

;no under the circumstances and this is notliability apparent.

Casedischarged.
All concurred.

)Rockingham,
(6,Dec. 1904.

Healey, Ex’x, Bartlett, Guardian,v. Ap't.

deprived by phy-a testator is of the use of some of his facultiesWhere mere
infirmity, presencein his ifsical his will is attested he is conscious of the

witnesses,presence they doing theyof understands arethe what when
names, could, disability, readilysign andtheir but for his see and hear
disposed.if sothem

question readilyUpon a testator and hearthe could see the attest-whether
will, subsequent experimentsing his ofto evidence under similarwitnesses

is relevant.conditions
Experimental onlyis the isevidence which relevant to admissible whenis^ue

confuse,aid,tendency jury;to and not to the and hasits is whether it such
questiontendency is a of fact.

Appeal, from a decreeProbate the will of theallowing plain-
andTrial verdict for thetiff’s testator. Trans-by jury plaintiff.

term, 1904,from the of theferred courtJanuary superior by
Pike, J.

and normalThe testator’s were and his mindhearing wassight
will,when he executed the but he was confined toclear his bed

and exhibiteda broken of After theleg symptoms lockjaw.by
testator,the the witnesses it to inwill was took a tablebysigned

hall fromacross the his chamber and affixed theira room signa-
The doors between the rooms were but thetures. evidenceopen,

table,of bed and andthe exact the as to whether oras to location
testator, bed,without offthe the could havenot seen thegetting

when was Afterwitnesses the witnessesthey signed, conflicting.
two of them returned with the will to thehad testator’ssigned,
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fact,informed Mm of toand tbe which hebedside that itreplied
and one of the witnesses heldwas all the will in front ofright;

minutes,two ortestator for three to himthe enable to examine
it, and his attention to thecalled signatures.

witnesses, who hadSeveral testified as to the location of the
table,and were to that a fewtestifybed before thepermitted days

the bed and table wheretrial were when the willthey theyput
and inwas made themselves the theplaced positions occupied by

time,and the witnesses to willtestator the at that and to state
could see and hear fromwhat those Thethey positions. only

submitted to the was whether the will -wasquestion jury attested
ofin the the testator. On this the courtpresence instructedpoint

substance,inthe that it was ifso attested the testator under-jury,
stood and was conscious of what the witnesses were whendoing

will, could,and ifthe it had not been for histhey signed physical
infirmities, have his on the bed so that hereadily changed position
could and heardhave seen what were when wrotethey doing they

names, exceptedtheir if he had been so The defendantdisposed.
to this instruction and to the admission of the evidence of the
experiment.

Frink,Bartlett John II.and S. forPage the plaintiff.

Kivel,John T. Bcrrtlett and John for the defendant.

Young, J. When a testator is not prevented by physical
infirmities from him,and what on around it isseeing hearing goes

universal,the if rule,not the that will ingeneral, his is attested
Jfis if he understandspresence and is conscious of what wit­the

names,nesses are can,when write and ifdoing their he is sothey
hisdisposed, readily so that he andcan see hearchange position

what Dade, ;do and Casson 1they v. Bro. Ch. 99­ Shiressay. v.
Glascock, 2 688; Smith, 395;Salk. v. 8 Salk. v.Davy Riggs

238;135 533,-45Mass.Riggs, Wheeler,v. 21 I.R. Atl.Hopkins
551; Winchester, 581,­Cook v.Rep. 81 N.Mich. W. Rep.—­46

106; 180,­v.Cunningham 80 Minn. Am.Cunningham, St.—­81
256. words,InRep. other if he has of theirknowledge presence,

can,and if he is so names,see them write theirdisposed, readily
the will is attested in his ifeven hepresence, does not see them
do it and could not without some exertion. It isslight physical
not that he shouldnecessary see the witnesses for themactually
to be in his are inpresence. hisThey wheneverpresence they
are so near him that he is conscious of where are and ofthey
what arethey senses,of his aredoing, and where hethrough any
can see if test,themreadily therefore,he is so The todisposed.
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a who has the of allwhether the of usedetermine will hisperson
in is to whetherattested his heinquirefaculties is presence,

were when theirwhat the witnesses affixedunderstood doing they
will, could,and if he had been sonames to his disposed, readily

it.dohave seen them
tointended discrimatethe testators-­againstUnless legislature

of of their facultiesare of the use some merebywho deprived
did,infirmities, no thatthere is evidence theyphysical —the—and

test, situation,init theirfar as tosame so is applicable persons
inwhen a will is attested theirbe to determinemust applied

in thewitness who is of aIt is clear that a presencepresence.
be in his if the testatorwho can see would still presencetestator

ofSo when a testator isbecome blind. deprivedshould instantly
infirmities,his faculties mere thebythe use of of physicalany

inwill is attested his isto whether his totest determine presence
ofhe was of the the witnesseswhether conscious presenceinquire

when vrrote theirwhat wereand understood they doing they
names, also, for infirmi­if it had not been hisand could physical

ifties, what were he hadseen and heard theyhave doing,readily
315; Maynardv. 178 Mass.Wagner,sobeen Raymonddisposed.

283,276,Vinton, 139,­ Am. 284. It fol­Mich.v. 59 Rep.—­60
him from readilythat if the testator’s broken leglows prevented

will,his-were when attesteddoing theywhat the witnessesseeing
anas what would constituteinstructed tothe were correctlyjury

inattestation his presence.
an totendency anyIf has any legitimate proveexperiment

trial, it relevant to that issue.in in. the on ismatter issue case
it not make it admissibleBut the that is relevant doesfact

admissible,law. To make such evidence itas a matter of
relevant, also it willthat it is but that havemust not onlyappear

aid, confuse, itthe Whether hasa to rather than jury.tendency
law, of So thea a of but one fact.is not questionsuch tendency

to the of evidencean admission suchraised byquestion exception
in whether itthe case—notwhether it was relevant to issueanyis

Saidell,State 70to aid confuse the v.would be or jury.likely
116, 119,-48106, Am.174, 176; 90H. v. Ia.Burg Railway,N.

State, 202,­ Am.427;419, v. 15 Tex. App.HartSt. Rep. —­49
Ball, 662, What188; 163 U. S. 673.United States v.Rep.

tes­from which theand heard the positioncould be seenreadily
in and itwas iswhen his will attested wastator dispute,occupied

toto was relevant that issue.that evidenceclear the excepted

overruled.Exceptions

All concurred.


