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effect from its operation. Now, as prior to the passage of that
act, it is a proper exercise of the court’s discretion to allow the
surviving party to testify to relevant facts occurring in the life-
time of the deceased party as to which the latter could not testify
if living. The exercise of the court’s discretion in this case, in
allowing the plaintiff to testify to facts within the knowledge of
himself and the surviving partner only, was in accordance with
this rule, and the exception thereto must be overruled.

The ruling by which the plaintiff was allowed to testify that he
had no recollection of receiving any communication from either
Drew or Wentworth after the order was accepted was not author-
ized by the rule, so far as the testimony related to Wentworth.
Manifestly, he must have had knowledge upon the subject, and if
alive could testify concerning it. But as the case has been pre-
sented to the court this evidence appears to have been entirely
immaterial upon the issues tried. Nor is there anything in the
case tending to show that the evidence was prejudicial to the
defendants. No reason has been suggested by them why it would
have such effect. Its admission appears to have been dn inad-
vertence, since the prior ruling was in accordance with the law;
and the consequent error, appearing to be harmless, furnishes no
ground for disturbing the verdict. :

The extent to which the rights and equities of Wentworth and
Wentworth & Drew were protected depended upon the terms of
the written order, and was a question of law. The order could
not be varied in this respect by parol testimony. The court’s
ruling on this point was correct.

Blceptions overruled.
All concurted.

Coos, }
Dee. 6, 1904.

RexyNoLDs, Adm’z, v. BureEss SvrpaITE FIBRE CoO.

A nonsuit is properly ordered in an action for personal injuries when the
causal connection between the alleged negligence and the injury com-
plained of is wpon the plaintiff’s evidence left wholly to conjecture, and
when the facts proved are counsistent with two or more equally probable
theories leading to different legal results.

CAsE, for personal injuries. Trial by jury and verdict for the
plaintiff. The defendants’ motion for a nonsuit was denied, and
they excepted. Transferred from the November term, 1902, of
the superior court by Young, J.
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Crawford D. Hewing (of Pennsylvania) and Hemry F. Hollis,
for the plaintiff.

Orville D. Buaker (of Maine) and George F. Rich, for the
defendants.

WALKER, J. On the afternoon of April 9, 1899, the plain-
tif’s intestate, Reynolds, was killed in the defendant’s engine
room. Reynolds was an assistant engineer whose duty it was to
assist the principal engineer, Rankin, in operating several of the
defendant’s engines. He had been at work in this capacity for
about twenty days, and had had considerable cxperience as a loco-
motive engincer. He was regarded as a competent man for the
work. On the day of the accident, a few minutes before six
o’clock, he was found lying on the floor, with his head between
the governor wheel of an engine and the crank case, and his body
extended into the room at an angle of about forty-five degrees
with the side of the engine. Iis feet were nearly ouposzte the
manholes, which opened iuto the crank case. There was a severe
wound upon the left side of his head, and blood upon the inside
rim of the governor wheel and on one of the governor weights.
He died in 2 minute or two after he was found. No one saw him
at the time he rcceived his fatal injury; but it is plainly evident
from the testimony that the immediate cause of his death was a
blow on the head from a revolving governor weight.

The engine in question was a Westinghouse, single-acting, com-
pound engine. It was used to furnish power in connection with,
or auxiliary to, a water-power. The two powers were thus util-
ized by means of a rigid coupling which could not be readily dis-
connected. A friction clutch is sometimes used for this purpose,
which allows the engineer to instantly disconnect the water power
whenever there is occasion to do so. It was claimed that the
defendant was negligent in connecting the water power with the
steam power by a rigid coupling. The mechanism of the engine
was such that when the water power was used there was a liabil-
ity that it would ¢« drag” the engine; that is, if the water power
exceeded the power produced by the engine, the effect would be
to weaken the high-pressure connecting rod and strap, which were
not intended to sustain power applied in both dircctions, as in the
case of a double-acting engine.

A few minutes before the accident, Reynolds and Rankin
started up the engine, the water power and steam power being
applied at the same time. After the machinery got about up to
speed, an unusual pounding was heard inside the crank case, and
after two or three minutes there was a crash resembling the break-
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ing of iron. There was evidence that when the engine. was
pounding, but before the final crash, Reynolds was standing back
of the engine near the governor wheel, engaged in conversation
with a fellow-workman, named Mitchell. They heard two extra-
loud knocks, when Mitchell at the request of Rankin hastened
away to have the water-wheels shut off. Rankin, whose position
at the throttle prevented him from seeing Reynolds, turned off
the steam about the time the crash occurred; and very soon
thereafter he went behind the engine and found Reynolds in the
position above described. The two manhole covers were forced
out and the casing was broken, though the broken: parts were not
thrown into the room. The high-pressure connecting rod and
strap were broken and had fallen into the crank case. This rod
when in position was opposite the left-hand manhole. If a differ-
ent coupling had been used, the breaking of the strap might have
been avoided. The governor weight at its highest point was
about four and one half feet above the floor and about two feet
back from the foundation of the engine. It projects a little
beyond the rim of the wheel in its revolutions. In leaving the
room from the back of the engine one would naturally go out by
the governor wheel. There was ample room for this purpose back
of the engine, and the space was well lighted. There was evidence
that there was oil on Reynolds’ trousers and on the floor after
the accident. It also appeared that there was oil and water in
the crank case, which exvended up to within two inches of the bot-
tom of the manholes.

Upon these evidentiary facts, the plaintiff claims that the jury
were warranted in finding that the defendant’s alleged negligence
in maintaining the rigid coupling was the proximate cause of
Reynolds’ death. There was evidence that such a method of con-
necting auxiliary steam power with water power as was adopted
by the defendant was improper and dangerous, in that it was
liable to ¢“drag” the engine and create a strain upon the strap
which it was not intended to sustain, and, that the breaking of
the internal parts of the engine, at the time of the accident, may
bhave been due to this cause. If these deductions are sound, it
was still necessary for the plaintiff to show by competent evidence
a causal connection between the negligence of the defendant and
the injury sustained by the deceased.

The defendant’s alleged negligence may have caused, or resulted
in, the breaking of the strap and the consequent destruction of
the internal mechanism of the engine. This may be conceded.
But the further vital question remains: Was that negligence the
cause also of Reynolds’ death? The solution of this question
rests almost entirely upon circumstantial evidence. No one saw
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him when he received the fatal blow. Tt is apparent, however
that in some way his head came in contact with the revolving
governor weight, the impact of which was the immediate cause of
his death. This fact is not open to serious doubt. But how he
happened to get into the somewhat peculiar position he must have
been in, when his head was struck by the governor weight, is,
upon the evidence, a matter of speculation and doubt. Was it a
natural result of the defendant’s negligence? Were the jury
justified in finding it was due to that canse?

The plaintiff’s theory is that Reynolds was standing back of
the engine when the final crash occurred and the manhole covers
were forced out, that he was startled by the noise caused by the
breaking of the machinery, and that while seeking to escape from
the apparent danger of his position he fell under the governor
weight. It is claimed that the defendant’s negligence caused the
breaking of the machinery and the loud noise, which naturally
caused Reynolds to be frightened and to seek to escape in accord-
ance with the principle of the instinct of self-preservation (Hun-
tress v. Railroad, 66 N. IL. 185), when in his excitement he was
fatally injured. Upon this theory, it was essential for the plain-
tiff to show that the deceased was standing back of the engine
and near the manholes when the engine collapsed; in other words,
that he was unharmed up to that time. For this purpose she
relies upon evidence, which is very meager and indefinite, that
there was oil upon his clothing, which, it is claimed, must have
come from the interior of the crank case through the uncovered
manholes at the time the covers were forced off ; and this must
have been at the time of the crash. It may be admitted that if
he was standing in front of the manholes when the covers came
off, and heard the loud noise made by the breaking of the inside
mechanism, he would have been startled, and in his frantic attempt
to escape he might have fallen under the governor wheel. But
this reasoning is all based upon the fact that the oil was found
upon his clothing after the accident, while he lay in front of the
manholes. The witness Rankin thinks he found oil on Reynolds’
trousers. That was his impression at the trial. But he could not
say whether there was oil under him when he was found, nor did
hie pay much attention to the surroundings. The witness Mitchell
says there was some oil on the floor, but he did not know whether
there was any water; he supposes there was. This is all the
evidence there is in regard to the oil on Reynolds’ clothing, Why
it is so brief and inconclusive does not appear. There was no
evidence as to the quantity of oil found upon him, whether little
or much ; whether many spots, few, or only one. Nor could any
inference be drawn as to where upon his person the oil was found,
VOL. LXXIIL 9
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except that it was upon his trousers. It would be natural to sup-
pose that water as well as oil would also have been seen on his
clothing ; but upon this the evidence is silent. Nor does it ap-
pear what the condition of his clothing was before the accident
with reference to its being soiled with oil. Indeed, as to these
matters the witnesses were not interrogated.

But assuming that the evidence was sufficient to warrant the
inference that the oil found upon him came from the crank case
through the open manholes, the simple fact that it was on his
clothing has no more tendency to show that it came upon him
before he was struck by the governor weight, than it does that it
fell upon him while stretched .upon the floor. As it is conceded
that his body was extended from the wheel toward or in front of
the manholes, it is just as probable that the oil was thrown upon
him after he fell ; that is, if he was knocked on to the floor before
the final crash, the oil afterward thrown out through the man-
holes when the covers came off would fall upon him lying in that
position, the same as it would if he had been standing erect in
front of the crank case. The fact that there was oil upon him,
which came from the crank case, has no tendency to prove
whether it was thrown upon him before, at the time, or after he
was hurled to the floor. If there had been oil and water under
him, that fact might have had some tendency to show that he fell
about the time the covers came of. So far as the evidence shows,
there was no oil under him. It was merely upon his clothing and
on the floor. The attempt, therefore, to prove the exact time
when the accident happened fails, unless guessing is to be substi-
tuted for legal proof. To say that it happened when the mech-
anism of the engine broke and forced out the covers, rather than
a moment or two before, is the merest speculation.

Suppose when Mitchell left him standing in front of the gov-
ernor wheel, he at once began to examine the machinery to dis-
cover-the cause of the commotion,—an operation that was strictly
in the line of his duty as an engineer,—and he had in some way
received the fatal blow from the governor weight, which prostrated
bim upon the floor in the position he was found to occupy: it is
plain that oil subsequently forced out of the crank case would
naturally fall upon that part of his person lying in front of the
manholes; that is, upon his trousers. How, then, can it bhe said
that the mere presence of oil upon his trousers, without other
qualification or explanation, legally authorizes the inference that
he was unhurt up to the time when the manhole covers fell off and
the oil escaped?

In reaching their verdict upon the evidence, it is absolutely
certain the jury inferred either (1) that immediately after Mitch-
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ell left him Reynolds was frightened and in his frenzy was struck
by the governor weight, and while lying upon the floor the man-
hole covers fell off and the oil was thrown upon him, or (2) that
he was unharmed when the covers fell off and the oil got upon his
clothing, and while seeking to escape he received the fatal blow.
As to the first alternative, it is sufficient to say that there was no
evidence that he was in fact frightened and lost his self-control, or
that men in general in his situation at that time would have been
frightened, or apprehended immediate personal injury. The doc-
trine of the instinet of self-preservation cannot be invoked 1o
supply the place of positive or direct evidence, when immediate
danger is not seen to be impending. The danger he then encoun-
tered may have been one of the assumed risks of his employment.
The other alternative is based upon his fright occasioned by the
breaking of the machinery, which might have indicated immediate
peril to him and from which he sought to escape. But this
hypothesis is no more probable than the other, since the existence
of the oil on his clothing is at least as consistent with the former
as with the latter theory.

Briefly and logically stated, the plaintiff’s argument takes this
form: (1) Oil from the crank case was found upon Reynolds’
trousers; (2) the oil could only have been thrown out when the
crash came; (8) therefore he was hurt when the crash came.
The fallacy is shown by the fact that the oil might have been
thrown upon him after he fell on to the foor and before the crash;
hence his hurt and the crash are not proved to be simultaneous.
They may have been; they may not have been. The fact is only
susceptible of pure conjecture—mnot of logical or reasonable infer-
ence sufficient to sustain the burden of proof, according to the
doctrine of Deschenes v. Railroad, 69 N. H. 285,

It is plain that there was ample time after Mitchell went away
and before the strap broke, which it is claimed produced the dan-
gerous situation, for the accident to happen. It is practically con-
ceded in argument for the plaintiff, that if it had not been for the
oil upon his trousers a jury would not be warranted in finding
that he was struck by the governor weight at the time of the
crash, rather than before. He might have been struck at that
time, and he might not. The evidence furnishes no legal or logi-
cal means for ascertaining the fact, which wupon the plaintiff’s
theory is indispensably important.

Since in this state the jury are not permitted to find material
facts without evidence, or from mere conjecture as to the truth of
one of two or more equally probable or possible theories having
different legal results (Deschenes v. Railroad, supra; Corr v. Elec-
tric Co., T0 N. H. 808, 310; Gahagan v. Railroad, T0 N. H. 441,
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444 ;5 Horan v. Byrnes, 70 N. H. 531, 538 ; Dame v. Car Works,
71 N. H. 407,408 ; Cohn v. Saidel, T1 N. H. 558, 568, 569 ; Stevens
v. Stevens, 72 N. H. 860, 868), the defendant’s motion for a nonsuit
should have been granted.

Exception sustained : verdict set aside : judgment for the defendant.

Youwa, J., did not sit: the others concurred.

Belknap,
Jan, 8, 1905.

TUCKER, Adm'r, v. BosToN & MAINE RAILROAD.

In an action against a railroad company for causing the death of a highway
traveler at a grade crossing, the fact that the locomotive bell was not rung
as required by statute warrants a finding of the defendants’ negligence.

Evidence that a locomotive bell was not heard by those in a position to hear
it warrants a finding that it was not rung, in the absence of any evidence
that such warning was given or any explanation of the failure to call wit-
nesses upon that point.

The fact that a person killed at a grade crossing customarily stopped, looked,
and listened for trains at that point is competent to prove similar conduct
at the time of injury, in the absence of direct evidence as to his behavior
on that occasion.

Casg, for negligence. Trial by jury and verdict for the plain-
tiff. Transferred from the March term, 1904, of the superior
court by Stone, J.

The plaintiff’s evidence tended to prove the following facts:
About five o’clock on the afternoon of January 29, 1908, the
plaintiff’s intestate, while driving over a grade crossing in An-
dover, was struck by a southerly bound train and fatally injured.
He was riding in a sleigh drawn by a safe horse, and was return-
ing from Franklin to his home in Andover. He was observed
when about 150 feet distant from the crossing, and was not again
seen until just as the train struck him. The afternoon was quite
dark, and the weather was foggy and misty.

The locomotive whistle was duly sounded. There was no evi-
dence that the bell was rung. Two witnesses who heard the
whistle testified that they did not hear the bell, although they
were in a position to do so if it had been rung. On cross-examina-
tion both declined to testify that the bell was not rung. Neither
of the witnesses noticed the headlight, and there was no other




