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Now,effect from its toas theoperation. ofprior thatpassage
act, it is a exercise of the court’sproper discretion to allow the

to to relevant facts insurviving party testify the life-occurring
oftime the deceased as to which the latter couldparty not testify

if The exercise of the court’s discretion in case,living. this in
tothe to withinfacts theallowing plaintiff testify ofknowledge

and thehimself inwassurviving partner only, accordance with
rule, andthis the thereto must beexception overruled.

The which the was allowedby plaintiff toruling that hetestify
had no recollection of any communication fromreceiving either
Drew or afterWentworth the order was was not author-accepted

rule,ized the so far as theby related totestimony Wentworth.
he must have had theManifestly, and ifknowledge upon subject,

alive could it. But as the casetestify concerning has been pre-
courtsented to the this evidence to haveappears been entirely

immaterial the issues tried.upon Nor is there in theanything
case to show that the evidence was totending prejudicial the
defendants. No reason has been them itsuggested by wouldwhy
have such effect. Its admission to have anappears been inad-
vertence, the in law;since was accordance with theprior ruling

error,and the harmless,to beconsequent appearing furnishes no
for the verdict.ground disturbing

toThe extent which the and ofrights Wentworth andequities
&Wentworth Drew were protected the terms ofdepended upon
order,the written and was a of law.question The order could

innot be varied this respect by The court’sparol testimony.
on this was correct.ruling point

overruled-Exceptions
All concurred.

)Coos,
6, (1904.Dec.

Burgess SulphiteReynolds, Adm’x, v. Fibre Co.

properly personal injuriesinnonsuit is ordered an actionA for when the
alleged negligence injurythecausal connection between and the com-

upon plaintiff’splained wholly conjecture,of is the evidence left to and
proved equally probablethe facts are consistent with two or morewhen

leading legaldifferentto results.theories

Case, for Trial and verdict for thepersonal injuries. by jury
denied,The defendants’ motion afor nonsuit was andplaintiff.

term, 1902,Transferred from the Novemberexcepted. ofthey
J.court by Young,the superior
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Hollis,F.andJD. HenryHeniny (o£ Pennsylvania)Crawford
for the plaintiff.

Rich,and F. for theJD. Balser GreorgeOrville Maine)(of
defendants.

Walker, 9, 1899, theJ. On the afternoon of plain-April
intestate, in the defendant’stiff’s was killed engineReynolds,

it was towas an assistant whoseroom. Reynolds dutyengineer
Rankin, in of thethe severalassist principal engineer, operating

He had at work in this fordefendant’s been capacityengines.
aand liad had considerable as loco-twenty days, experienceabout
forHe was as a man themotive competentengineer. regarded

accident, sixwork. the of the a few minutes beforeOn day
o’clock, floor,found on with his head betweenhe was thelying

case,of an and the and histhe wheel crankgovernor bodyengine
into the room at an ofextended about forty-five degreesangle

thewith the side of the His feet wereengine. nearly opposite
manholes, a severewhich into the crank case. There wasopened

head,the left of his and blood the insidewound sideupon upon
rim andof the wheel on one of thegovernor governor weights.

in himHe died a minute or two after he No one sawwas found.
at time he his fatal itthe received but is evidentinjury; plainly
from the that the immediate of his death was acausetestimony

on the head from ablow revolving governor weight.
The in awas com-questionengine Westinghouse, single-acting,

with,It was used to infurnish connectionpound engine. power
to,or a The two were thus util-auxiliary water-power. powers

ized of ameans which could not dis-by berigid coupling readily
connected. A friction clutch is sometimes used for this purpose,
which allows the to disconnect the waterengineer instantly power
whenever there is occasion to do It that theso. was claimed
defendant was in the water with thenegligent powerconnecting
steam a mechanism of thepower Theby rigid coupling. engine
was such that when the water used there was a liabil-waspower

is,that it would ifity the that the water power“drag” engine;
exceeded the the the effect would bepower produced by engine,
to weaken the rod and which werehigh-pressure connecting strap,

directions,not tointended sustain in in theboth aspower applied
case of a double-acting engine.

A accident,few minutes before the and RankinReynolds
started the the water and steamup engine, powerpower being

at the same time. After the about toapplied machinery got up
case,an unusual crankspeed, was hoard inside the andpounding

after ortwo three theminutes there was a crash break-resembling
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of was evidence that wheniron. There the wasing engine-
crash,but before the final wasReynolds backpounding, standing

wheel,theof the near in conversationengine governor engaged
fellow-workman,a named Mitchell.with heard two extra-They

knocks, atloud when Mitchell the of Rankinrequest hastened
Rankin,to have the water-wheels shut off. whoseaway position

himat the throttle from turnedprevented offseeing Reynolds,
occurred;time the crashthe steam about the and soonvery

thethereafter he went behind and found in theengine Reynolds
twoabove described. The manhole covers were forcedposition

broken,wasout and the the were notcasing though broken-parts
the room. Thethrown into rod andhigh-pressure connecting

were broken and had fallen into the crank case. This rodstrap
inwhen was the left-hand manhole. If a differ-position opposite

used,had been theent of the havecoupling breaking strap might
avoided. The at itsgovernor wasweight highest pointbeen

and half feetabout four one above the floor and about two feet
back from the foundation of the It a littleengine. projects

inthe rim of the wheel its revolutions. Inbeyond theleaving
room from the back of the one wouldengine outnaturally bygo

wasthe wheel. There room for this backgovernor ample purpose
the and was wellof the Therespace was evidenceengine, lighted.

that there was oil on trousers and onReynolds’ the floor after
the accident. It also that there was oil and water inappeared

case, extendedthe crank which to within two inches of the bot-up
of thetom manholes.

facts, thethese claims that theUpon evidentiary plaintiff jury
inwere warranted that the defendant’sfinding alleged negligence

in the was the cause ofmaintaining rigid coupling proximate
death. There was evidence that such a method of con-Reynolds’

steam with water as wasnecting auxiliary power power adopted
the defendant was and in that itby improper wasdangerous,”“liable to the and create a strain thedrag engine upon strap

sustain,it intended towhich was not the ofbreakingand.that
accident,the internal of the at the time of theparts engine, may

sound,Ifhave been due to this cause. these deductions are it
was still for the to shownecessary plaintiff evidenceby competent
a causal connection between the of the defendant andnegligence
the thesustained deceased.injury by

caused,The defendant’s have or resultedalleged negligence may
in, the of the and the ofdestructionbreaking strap consequent
the internal ofmechanism the This be conceded.engine. may
But the further vital thatremains: Was thequestion negligence
cause also of death? The solution of thisReynolds’ question
rests almost circumstantial evidence. No one sawentirely upon
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It is howeverthe fatal blow. apparent,him when he received
with thehead came in contactin his revolvingthat some way
immediate cause ofof which was thetheweight, impactgovernor

to doubt. But how heThis fact is not seriousopenhis death.
hethe somewhat must haveto into peculiar positiongethappened

is,in, his head was struck thewhen by governor weight,been
evidence, a of and doubt. Was it amatter speculationtheupon

defendant’s Were theresult of the jurynatural negligence?
in it was due to that cause?findingjustified

is that was back ofThe theory Reynoldsplaintiff’s standing
finalwhen the crash occurred and the manhole coversthe engine

out, startledthat he was the noise thewere forced causedby by
of the and that while to frommachinery, seeking escapebreaking

of his he fell under thepositionthe dangerapparent governor
It is claimed that the defendant’s caused thenegligenceweight.

noise,and loudof the the whichmachinery naturallybreaking
to be and to seek to in accord­caused Reynolds frightened escape

of the ofwith the instinctance principle self-preservation (Hun­
Railroad, 6G H. when inN. his wastress v. excitement he185),

this it was essential for theinjured. Upon theory,fatally plain­
the deceased was oftiff to show that back thestanding engine

words,near the manholeswhen the inand otherengine collapsed;
to thatthat he was unharmed time. For this sheup purpose

evidence, is indefinite,which andrelies thatveryupon meager
which, claimed,was oil his it isthere must haveupon clothing,

of thefrom the interior crank case thecome through uncovered
off;the coversmanholes at the time were forced and this must

at time of the crash.been the It be admitted ifhave thatmay
in ofwas front the manholes whenhe thestanding covers came

off, and heard the loud noise made theby of the insidebreaking
mechanism, startled,he would have been inand his frantic attempt

he have fallen under theto wheel. Butescape might governor
is all based the fact thatthis the oilupon was foundreasoning

accident,thehis after while he in frontclothing lay of theupon
RankinThe witness thinksmanholes. he found oil on Reynolds’

That was his at the trial. Buttrousers. he couldimpression not
himthere was oil under when found,whether he was nor didsay

much attention to theho The witness Mitchellpay surroundings.
floor,oil on thethere was some but he did not knowsays whether

water; hethere was there was.any supposes This is all the
inthere is to the oil onevidence regard Reynolds’ clothing. Why

so brief and inconclusive does notit is Thereappear. was no
him,as to the of oil foundevidence quantity whetherupon little

much; few,whether oror one.many Norspots, only could any
be drawn as to whereinference hisupon found,the oil wasperson

9VOL. LXXIII.
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that it was Ms trousers. It be naturalupon would toexcept sup-
that water as well as oil would also have been seen on hispose

but this the evidence is silent. Norupon does itclothing; ap-
what the condition of his was before thepear accidentclothing

Indeed,with toreference its soiled with oil. as tobeing these
matters the witnesses were not interrogated.

But that the evidence was sufficient to warrant theassuming
inference that the oil found him came from caseupon the crank

manholes,-the the fact that it was on histhrough open simple
has no more to show that it himtendency cameclothing upon

before he was struck theby than it does that itgovernor weight,
fell him while stretched- the floor. itupon As is concededupon

was fromthat his extended the wheel inbody toward or front of
manholes,the it is as that the oiljust probable was thrown upon

fell; is,him that ifafter he he was knocked on to the floor before
crash,final the oil afterwardthe thrown out the man-through

when the covers came off wouldholes fall Mm m thatupon lying
as it would ifthe same he had inbeen erectposition, standing

him,of the crank case. The factfront that there was oil upon
case,came from the crankwhich has no to provetendency

before,thrown Mm time,whether it was at the or after heupon
hurled to the floor. If there hadwas been oil underand water

him, hadthat fact have some to show that he fellmight tendency
shows,the time the covers came of. farabout So as the evidence

oil under him.there was no It was his andmerely upon clothing
therefore,floor. Theon the to the exact timeattempt, prove
fails,when the accident unlesshappened is to be substi-guessing

for To that itsaytuted when the mech-proof.legal happened
covers,broke andof the forced out the rather thananism engine

before,or two is the meresta moment speculation.
left Mmwhen Mitchell in front of theSuppose standing gov-

wheel, at once tohe examine the toernor dis-began machinery
commotion,cause of'the that wascover-the operation strictly—an

anline of his as haddutyin the he in someengineer, way—and
fromthe fatal blow the whichreceived governor weight, prostrated

inthe floor the he washim found to it ispositionupon occupy:
that forced out of theoil crank case wouldsubsequentlyplain

that offall his in front of thepartnaturally upon person lying
manholes; is, How, then,that his trousers. itupon be saidcan

trousers,of oilmere his without otheruponthat the presence
or authorizes the inference thatexplanation, legallyqualification

the time whenunhurt to the manhole fell off andwas coversuphe
?oil escapedthe

evidence,their verdict the itIn isupon absolutelyreaching
thatinferred either after Mitch-the immediatelycertain jury (1)
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him and©11left was in his was struckReynolds frightened frenzy
and whilethe the floor the man-by governor weight, lying upon

him,andhole covers fell off the oil was thrown or thatupon (2)
he the off andwas unharmed when covers fell the oil hisupongot

and while to he received the fatalescape blow.clothing, seeking
alternative, itAs to the first is sufficient to that there was nosay

in self-control,evidence that he was fact and lost his orfrightened
inmen in his situation at thatthat time would have beengeneral

or immediate Thefrightened, apprehended personal doc-injury.
trine of the instinct of cannot be invoked toself-preservation

evidence,orthe of direct when immediate-supply place positive
is not seen to be The he thendanger encoun-impending. danger

oftered have been one the assumed risks of hismay employment.
The other alternative is based his occasionedupon thefright by

of the which have indicatedmachinery, immediatebreaking might
him from whichto and he to Butperil sought thisescape.

other,is no more than the since thehypothesis probable existence
of the oil on is at leasthis as consistent with the formerclothing
as with the latter theory.

stated,and theBriefly logically plaintiff’s takes thisargument
form: Oil from the crank case was found upon Reynolds’(1)
trousers; the oil could have been outonly thrown when the(2)

came;©rash therefore he was hurt when the crash came.(3)
The is shown the fact that oilfallacy theby have beenmight
thrown him he crash;after fell on to the floor and beforeupon the

his hurt the crash arehence and not to beproved simultaneous.
been;have not have been.They may they may The fact is only

of of orsusceptible conjecture reasonablepure logical infer­—not
ence sufficient to sustain the burden of toproof, theaccording

Railroad,of Deschenes N. H.doctrine v. 69 285.
It is that there was time after Mitchellplain ample went away

broke,before itand the which is claimedstrap the dan-produced
situation, for the accident to It isgerous happen. con-practically

inceded for the that if haditargument plaintiff, not been for the
aoil his trousers would not be warranted inupon jury finding

that he was struck the atby thegovernor weight time of the
crash, rather than before. He have been struck atmight that
time, and he not. The evidence furnishes nomight orlegal logi-

fact,cal means for the which theascertaining upon plaintiff’s
istheory indispensably important.

inSince this state the are not permitted to findjury material
evidence,facts without or from mere as to theconjecture truth of

one of two or more orequally theoriesprobable possible having
Railroad,different results v.legal Carr(Deschenes v. Elec­supra;

Co., 308, 310; Railroad,tric N. H.70 v.Gahagan 70 N. 441,H.
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531, Works,533; CarN. H. Dame v.444; Horan 70v. Byrnes,
408; 558, 568, ;Saidel, N. 569­407, v. 71 H. StevensH. Cohn71 N. ­

360, aStevens, motion for nonsuitH. the defendant’sv. 72 N. 363),
haveshould been granted.

the defendant,: verdict set aside: judgmentsustainedException for

Young, J., the others concurred.did not sit:

)Belknap, (3, 1905.Jan.

& Railroad.Tucker, Adm'r, v. MaineBoston

highwaycompany causing athe death ofagainst a railroad forIn an action
rungcrossing,grade the that the locomotive bell was notat a facttraveler

negligence.findingrequired by a of the defendants’statuteas warrants
positionbyheard in a to heara bell was not thosethat locomotiveEvidence

anyrung,finding in absence of evidencea it not theit that waswarrants
any explanation the failure to callwarning given or of wit-suchthat was

upon point.thatnesses
looked,stopped,grade customarilyperson crossingafact a killed atThe that

provepoint competent similar conductis tofor trains at thatand listened
hisinjury, as to behaviorin the absence of direct evidenceat the time of

thaton occasion.

Case, thefor and verdict forTrial by plain-negligence. jury
1904,term, theofthe March superiortiff. Transferred from

Stone, J.court by
facts:the followingThe tended toevidenceplaintiff’s prove

29, 1903, theof Januaryfive o’clock on the afternoonAbout
intestate, in An-a crossingover gradewhileplaintiff’s driving

dover, train and fatally injured.was struck a boundlay southerly
horse, wasand return-in a a safewas drawn byHe riding sleigh

wasHe observedfrom Franklin in Andover.to his homeing
and was notabout 150 feet the againwhen distant from crossing,

afternoon wasuntil him. The quiteas the train struckseen just
dark, and the weather was and misty.foggy

was no evi-ThereThe locomotive was sounded.whistle duly
thewho hearddence that the bell Two witnesseswas rung.

bell, although theyhear thewhistle testified that did notthey
Onin if cross-examina-a to so it had beenwere doposition rung.

not Neitherwas rung.both declined that the belltion to testify
no otherwasand thereof the witnesses noticed the headlight,


