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408; 558, 568, ;Saidel, N. 569­407, v. 71 H. StevensH. Cohn71 N. ­

360, aStevens, motion for nonsuitH. the defendant’sv. 72 N. 363),
haveshould been granted.

the defendant,: verdict set aside: judgmentsustainedException for

Young, J., the others concurred.did not sit:

)Belknap, (3, 1905.Jan.

& Railroad.Tucker, Adm'r, v. MaineBoston

highwaycompany causing athe death ofagainst a railroad forIn an action
rungcrossing,grade the that the locomotive bell was notat a facttraveler

negligence.findingrequired by a of the defendants’statuteas warrants
positionbyheard in a to heara bell was not thosethat locomotiveEvidence

anyrung,finding in absence of evidencea it not theit that waswarrants
any explanation the failure to callwarning given or of wit-suchthat was

upon point.thatnesses
looked,stopped,grade customarilyperson crossingafact a killed atThe that

provepoint competent similar conductis tofor trains at thatand listened
hisinjury, as to behaviorin the absence of direct evidenceat the time of

thaton occasion.

Case, thefor and verdict forTrial by plain-negligence. jury
1904,term, theofthe March superiortiff. Transferred from

Stone, J.court by
facts:the followingThe tended toevidenceplaintiff’s prove

29, 1903, theof Januaryfive o’clock on the afternoonAbout
intestate, in An-a crossingover gradewhileplaintiff’s driving

dover, train and fatally injured.was struck a boundlay southerly
horse, wasand return-in a a safewas drawn byHe riding sleigh

wasHe observedfrom Franklin in Andover.to his homeing
and was notabout 150 feet the againwhen distant from crossing,

afternoon wasuntil him. The quiteas the train struckseen just
dark, and the weather was and misty.foggy

was no evi-ThereThe locomotive was sounded.whistle duly
thewho hearddence that the bell Two witnesseswas rung.

bell, although theyhear thewhistle testified that did notthey
Onin if cross-examina-a to so it had beenwere doposition rung.

not Neitherwas rung.both declined that the belltion to testify
no otherwasand thereof the witnesses noticed the headlight,
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train was somewhat late and wasit. The■evidenceconcerning
whether faster than the usual rateat buta speed,highrunning

did not appear.
from of Franklinthe directionOne the crossingapproaching

it,within about feet of atuntil he is thirty■cannotsee the track
had track for ora view can be the thirty fortywhich uppoint

rods; within ten or fifteen feet of theand when one is crossing,
a ofin the direction of Andover for distancethe track is visible

about half a milerods. There is another grade crossingeighty
that where the accident occurred. Thenearer Andover than

all the from tois on a Andoverwaytrack descending grade
Franklin.

denial of their for aThe to the motiondefendants excepted
of evidence that it was the habitnonsuit and to the admission

look, andof deceased to listen for trainsand custom the stop,
occurred,the where the accident withwhen crossingapproaching

familiar.which he was perfectly

Tilton,and Shannon for theOscar L. Young plaintiff.

Stone,Jewett Plummer and for the defendants.W.George

Pausons, toJ. The failure of the defendants the bellC. ring
statute,the as was evi­requiredcrossing, byupon approaching

deceased, athem to the travelerdence of a breach of owed byduty
159, 6; Railroad,S., c. s. BatchelderP. v.theupon highway.

inN. H. the evidence that twro who were72 528. Upon persons
bell, it, and inif did not hear thea to hear the rung,position

any or ofof that the bell was any explana­absence evidence rung
that v.of failure to call witnesses upon pointtion the (Mitchell

96,Railroad, the bell was not68 N. H. the thatfinding117),
aside as to reason.cannot be set contraryrung

and the tothe of the deceased’scare exceptionUpon question
custom, from Smithof the case is notthe evidence distinguishable

Railroad, 53. between these casesN. H. The distinctionv. 70
441, Railroad,Railroad, N. H. v.70 and Waldronand v.Gahagan

362, in the disclosed theN. H. is that the latter eases evidence71
ofhe the danger;of the as point■conduct party injured, approached

with-theit that he went crossinguponand conclusively appeared
and therea waseffort to ascertain whether train coming,out any

In Smith v.or his conduct.no evidencewas excusing explaining
case, of the deceased as heand the the conductRailroad present

•not disclosed direct evidence.the is by Uponapproached crossing
evidence, and fromhis custom and habit is suchthis question
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found,of be if it does not conclu-the exercise care mayevidence
that in the instance such custom was notparticularsively appear

Railroad,Stone v. 72 N. H. 206.observed.

overruled*Exceptions

All concurred.

)Merrimack,
3, (1905.Jan.

v.Seeton Dunbarton.

portion highway allegedthe a an accident isThe fact that of where to have-
found to be from defect at the time a takenoccurred was free view was is

publicinevidence that it suitable condition fornot conclusive was travel!
before, repairsyears although inno made thethree were meantime.

if,closing argument objectionablein areRemarks of counsel not as state-
evidence,fact, supported bythey are the and as erroneousments of con-

by properare to have been correctedclusions of law deemed instructions to
jury.the

recoverypersonal injuries sought aggravatedfor isThe fact that which were
liability,by improper treatment does not relieve the defendant from in the-

plaintiff negligent inevidence that the was the selection ofabsence of the
surgeons him.attendedwho

Case, Trial and for thefor verdictby jurynegligence. plain-
term, 1904,from the of thetiff. Transferred courtApril superior

Peaslee, in N.J. The case is the same as that 72 H.reportedby ’
269.

had a view of the At theThe defendants’ re-premises.jury
whatmembers of the measured considered to bepanel theyquest,

it safe to travel and found it tothe of the road was beupon,part
wide, hrand that eleven feet width was thetwelve feet wrought

road, and markedof the free from unevenness. Atgrassportion
ata of inches athat time there was inchesdrop point twentyeight

road, andshoulder of the the continued aeast of the slope at
for two feet farther. thatsmaller thereBeyondangleslightly

fora of about fifteen six or feet. Thewas degrees eightslope
feet, wall,for to a stone and be-then rises eightslightlyground

ofwall falls off at an some On thethe angle thirty degrees.yond
the ditch is inches below thewest side of the road twenty-two

road, descent is than onthe and the more theshoulder of abrupt
on the east side is about feetside. The embankment fiftyeast
travelwas considerable over theThere highway.long.


