
152 v.Staniels Whitcher. [73

)Rockingham,
6, (1905.Jan.

v.Staniels Whitcher a.&

excepting paxfcy respectIt is incumbent on the into show what a decree is
erroneous.

charging mortgageeA half of first upondecree one the claim of a each of two
of land is not be set mortgageetracts to aside at the instance of a second of

parcels, tendingthe in the ofone of absence facts to that theshow tract
by mortgage satisfythe second is incovered insufficient value to that debt

priorhalf lien.and one of the

Equity,inBill to foreclose a The case ismortgage. the
451,inthat N.same as 72 Ii. where it is held thatreported

$1,()00 of the claim is a lien on land;first both tractsplaintiff’s of
and this of the claim ispart hereinafter referred toplaintiff’s as
“ term, 1904,first lien.” case at thethe The was heard February

Chamberlin,J.,of the court before who made asuperior decree
one half the first lien each tractof on of land. Thecharging

defendant thebecause was not com-excepted plaintiffDurgin
of liento the whole the first out of the landpelled onsatisfy
claim,which he no if it was forhad sufficient that pur-(Durgin)

pose.

S. H. JohnJohn Frink and for theW. Kelley, plaintiff.

Kivel, Whittemore,T. andHughes,John ArthurGreorge Gr. for
the defendants.

Young, J. The on whichfacts the decree is based do not
and it is to from the decree aloneappear, impossible say what

marshal therule was to Theapplied result would beproperty.
ifthe same it that the land ofwasappeared Durgin sufficient

in lien,value full and one halfto his claim of thesatisfy first
thewhether court the rule which obtains in this state—applied

that of a tothe have the assets marshalled attachesright grantee
to the as it at the time thesituation exists other havegrantees

constructive,notice, oractual of the underconveyance which he
475;Simons,claims 44 N. H.v. v. 61Gage McGregor,(Brown

47; Mead,N. H. 63 N. H.v. that which obtainsMahagan 570)—or
in other tosome this attaches the situa­jurisdictions right—that
tion it at the time to itas exists the enforce areproceedings

633,Jur., 634.commenced. 1 ss. itSto. isEq. Consequently
to raisedwhat was intended to be thequestionimpossible say by

The is on inburden the to show whatmoving partyexception.
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erred, showingby merelyand is not satisfiedtbe courtrespect
landThe of the Durginerred. valuehavethat the court could

to satisfyif it worthshown; is that is enoughit clearnot butis
tothe lien the decree exceptedhalf of firstand onehis claim

must bethe ordermade. Socould bea one as legallywas such
an amend-securesoverruled, the excepting partyunlessexception

aserroneousdecree wasthat thewhich showment factsstating
law.matter of

Case discharged.

Chase, J., concurred.not the othersdid sit:

)Carroll,
6, (Jan. 1905.

a.v. Read &Meloon

joinedisagainsttrespass one defendantquare"Wherean action of elausum
matteras atwo, any joinderagainst in theerrorwith an action troverof

ground.uponobject thatpleading by failure to itof is a towaived
withquestion by in connectionitself orThe an shall be triedwhether action

byis the trial court.another one determinable
finding thethatthein an action of troverWhere the evidence warrants

hisofinstanceplaintiff’s property by at theone defendantconvertedwas
instruc-suit, to anemployer, joined latter not entitledin the the iswho is

damages only.limiting liabilitytion his to nominal
is, property attrover, damages general,In in value of thethe measure of the

the date of conversion.
merelyrequestedexceptionNo the of a instruction whichlies to denial

has cor-negative proposition beennecessitates athe statement of which
rectly positively presented.and

damages,ground ofa should be set on the excessiveWhether verdict aside
byquestionis a of determinable trialfact the court.

Nelson, theAction, recoverRead and toMilton Fredagainst
declar-value cut the latter on the land. Theof logs by plaintiff’s

de bonis andation a in clausum etcontains count trespass quare
inone trover. Trial and verdicts for theby againstjury plaintiff,

inRead the count in trover and Nelson on the counton against
term, 1904, thethe June ofTransferred fromtrespass. superior

Stone,court J.by
inA had ordered Read on the count trespassverdict been for

at a this he movedformer trial. Before trial seasonablybegan,
trial, in fact anfor a on that the action wastheseparate ground


