
153v. Read.MeloonN. H.]

erred, showingby merelyand is not satisfiedtbe courtrespect
landThe of the Durginerred. valuehavethat the court could

to satisfyif it worthshown; is that is enoughit clearnot butis
tothe lien the decree exceptedhalf of firstand onehis claim

must bethe ordermade. Socould bea one as legallywas such
an amend-securesoverruled, the excepting partyunlessexception

aserroneousdecree wasthat thewhich showment factsstating
law.matter of

Case discharged.

Chase, J., concurred.not the othersdid sit:

)Carroll,
6, (Jan. 1905.

a.v. Read &Meloon

joinedisagainsttrespass one defendantquare"Wherean action of elausum
matteras atwo, any joinderagainst in theerrorwith an action troverof

ground.uponobject thatpleading by failure to itof is a towaived
withquestion by in connectionitself orThe an shall be triedwhether action

byis the trial court.another one determinable
finding thethatthein an action of troverWhere the evidence warrants

hisofinstanceplaintiff’s property by at theone defendantconvertedwas
instruc-suit, to anemployer, joined latter not entitledin the the iswho is

damages only.limiting liabilitytion his to nominal
is, property attrover, damages general,In in value of thethe measure of the

the date of conversion.
merelyrequestedexceptionNo the of a instruction whichlies to denial

has cor-negative proposition beennecessitates athe statement of which
rectly positively presented.and

damages,ground ofa should be set on the excessiveWhether verdict aside
byquestionis a of determinable trialfact the court.

Nelson, theAction, recoverRead and toMilton Fredagainst
declar-value cut the latter on the land. Theof logs by plaintiff’s

de bonis andation a in clausum etcontains count trespass quare
inone trover. Trial and verdicts for theby againstjury plaintiff,

inRead the count in trover and Nelson on the counton against
term, 1904, thethe June ofTransferred fromtrespass. superior

Stone,court J.by
inA had ordered Read on the count trespassverdict been for

at a this he movedformer trial. Before trial seasonablybegan,
trial, in fact anfor a on that the action wastheseparate ground
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action of withtrover both defendants one in tres-against joined
Nelson, and hethat notpass to be toagainst ought compelled try

the action in which he and Nelson were defendants with anjoint
action of denied,,Nelson alone. The motion wastrespass against

Atto Read’s the close of the evidence asubject exception. ver-
thedict was ordered for Read on count in and for Nelsontrespass

inon the count trover.
Read owned woodland close,which the andadjoined plaintiff’s

this,Nelson to remove the timber. Whileemployed Nelsondoing
incut As soonthe as he discovered his mistakelogs controversy.

Read, who, said,he to he himdirected to haultelephoned the logs
■ instructions,out. said heRead no to his tim-gave keepexcept

ber from the The court instructed theseparate plaintiff’s logs.
substance,in that if did notRead direct Nelson' to hauljury, the

out, or to do else toplaintiff’s logs them toanything except keep
him;them their ifverdict would be for hebut directedseparate,

Nelson to haul them out for the aof dominionpurpose exercising
over them inconsistent with the theirplaintiff’s verdictrights,
would be for the Read the instruc-plaintiff. requested following

: favor;That a intions verdict be returned hehis that(1) (2)
was for nominal ifliable that heonly; instructeddamages (3)

out, so,Nelson-to haul the or him doadvised to that wouldlogs (4)
not a them.constitute conversion of refusedThe court to give
these instructions and Read’sdenied motion to set the verdict aside

excessive,because the were and to these .Readdamages rulings
excepted.

Sohhs,Josiah H. for the plaintiff.

Fuller,Arthur 0. for Read.

Foote,L.Arthur for Nelson.

Parsons, C. J. If the court set aside Read’s verdict before
trial,with this have done if itbeenproceeding might appeared—as

novo,that casethe whole should debe triedjustice required —the
raised Read’s to denial ofonly question exception the his mo­by

tion for a trial whether he had ais to one as aseparate mat­right
law, for himter of because of the verdict on count inthe trespass

ordered at the first trial. The incounts the declaration were
(Farnum 69 N. andv. H.properly joined Company, 231), charged

tort;and withRead Nelson the commission of a and if thisjoint
aside,verdict were set stood as it hadthe ease never beenthough

tried. Joint not entitled totrespassers are trials as mat­separate
Stevens, 121;26 117,ter of law. Eames N. H.v. Bell v. Wood­
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Weston, 599,H. 604. IfN.64, 69; Owen 63ward, v.32 N. H.
setto have beenRead not understoodfor wasorderedthe verdict

to theto submitwastrial there nothingbefore this began,aside
TheRead, no for trial.and questionon this count againstjury

them toand direction toto the theof the case jurypresentation
thethatto establish presidinga verdict would appearfind similar

force,innotordered wasthat the verdictunderstoodjudge
it aside.not show formal order settingcase does anythealthough
directedtheythe werecase was submitted to jurybefore theAs

harm thehe suffered no legal by presenta­find notto Road guilty,
the Therethat toa time issue jury.tion of the case second upon

wasthat Readin the to show prejudicedcase tendingis nothing
failure to enter a formalin thethe trial of the count trover byin

infor him or byaside the former verdict trespass,order setting
to time thethe its existence theaction of court upthe ignoring ' „thewent to jury.ease

it was intended to be raised thisbyThe which appearsquestion
Ifnot one of of Read’sver-is but procedure.exception pleading,

aside, asnot the case stood an action of trespassdict was set
Ifan of two. suchand action troverone against joinderagainst

it is toa matter of that Readwas as pleading, enough sayfaulty
had,to it that If he the coulddid not on ground. plaintiffobject

out inthe either the countdifficulty,have obviated by striking
his into Nel-or action trespasstrespass, by againstchanging two—

done,If andson, and had beenRead Nelson. thistrover against
one, thehad to have the two actions tried asaskedthe plaintiff

could, and in the exercise of his discretion undoubtedlycourt
would, motion. shall triedthe Whether an action behave granted

another,in with is the trialor connection a foritself questionby
two,had into as itIf this action been made might,court. legally

areason havethere is no to different result would beensuppose
reached.

There from which it could found that Roadwas evidence be
to use. Theconverted the his own caseplaintiff’swrongfully logs

thewas tosubmitted jury.properly
that he is liable nominalRead’s contention for isonly damages

In find themerit. order to evidencewithout thatequally upon
trover,in have thatRead the must found hewas juryguilty

caused to take of theNelson withoutpossession plaintiff’s logs
land,his where now re­remove them toandright they(Read’s)

trover, inmain. In the measure of is the valuedamages general
v.of the at the time were converted.they Frothinghamgoods

Morse, 545; Watson,N. H. v. 61 H. 136.45 N. The juryGove
as to Hitch­were instructed the measure ofcorrectly damages.

899, ;cock N. H. 404­ Beedev. 64 H. 510.v. 70 N.Libby, Lamprey,
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After the hadcourt instructed the thatjury must findthey
out,Read directed Nelson to haul the in order to findlogs that he

them,■converted it was not error to refuse to instruct them that
him to haul themmerely outadvising would not constitute a con-

words,version. In other when the court has stated a proposition
in itterms is not error topositive refuse to restate it in negative

Bank,form. Smith 187,v. N. H.70 191.
Whether or not the verdict should have been set aside because

excessive,the were was a ofdamages question fact. The precise
which a verdictground upon was ordered for Read on the count

in for inand Nelson trovertrespass is not clear from the reported
clear,evidence. Neither is it as the here,case is howpresented

Read could inbe found andtrover not in norguilty howtrespass,
he could be of act of whichguilty any wrongful Nelson was not

If Read directed Nelsonguilty. to remove the from thelogs
land, whatever inplaintiff’s Nelson did of that orderpursuance

was done IfRead. Nelsonby was under Read’s directionacting
when he entered the landupon andplaintiff’s removed his logs,

were both onthey and both counts. Butguilty as there were no
to theexceptions verdicts ordered the noagainst plaintiff, ques-

tions are for the considerationpresented of this court theseby
orders.

overruled.Exceptions
All concurred.

)Cheshire,
6, (Jan. 1905.

Butler & a. v. Wheeler a.&

An conveyance againstunrecorded levy uponof real estate is not valid as a
grantor’sthe byinterest of the heir-at-law creditors who have neither actual

grantee’snor constructive notice of the title.
possessionThe mere chargeof real estate is not attachingsufficient to an

apparent possessor’s title,creditor of the owner notice ofwith the unless
property open, visible,the is of a character pos-to admit of and continuous

session, occupancy premises exclusive,and the claimant’s of the is unam-
biguous, and not liable to be misunderstood or misconstrued.

found,Petition eor Partition. Facts and case transferred
term, 1904, court,the Qhamberlin,from of theApril J.superior by

5, 1885, Russell H. Davis owned and inJanuary was possession
of the described in thepremises On that hepetition. day gave
Porter a bond to the to him aDarling convey premises by quit-

deed,claim on the first of theday theApril,following upon pay-


