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respect the court erred, and is not satisfied by merely showing
that the court could have orred. The value of the Durgin land
is not shown; but it is clear that if it is worth enough to satisfy
his claim and one half of the first lien the decree excepted to
was such a one as could legally be made. So the order must be
exception overruled, unless the excepting party secures an amend-
ment stating facts which show that the decree was erroneous as
matter of law.

Case discharged.

CHASE, J., did not sit: the others concurred.

Carroll,
Jan, 6, 1905,

MEeLOOX v. READ ¢ a.

‘Where an action of trespass quare clausum against one defendant is joined
with an action of trover against two, any crror in the joinder as a matver
of pleading is waived by a failure to object to it upon that ground.

The question whether an action shall be tried by itself or in connection with
another is one determinable by the trial court.

‘Where the evidence in an action of trover warrants the finding that the
plaintiff’s property was converted by one defendant at the instance of his
employer, who is joined in the suit, the latter is not entitled to an instruc-
tion limiting his lability to nominal damages only.

In trover, the measure of damages is, in general, the valuc of the property at
the date of conversion.

No exception lies to the denial of a requested instruction which merely
necessitates the negative statement of a proposition which has been cor-
rectly and positively presented.

‘Whether a verdict should be set aside on the ground of excessive damages,
is a question of fact determinable by the trial court.

ActioN, against Milton Read and Fred Nelson, to recover the
value of logs cut by the latter on the plaintiff’s land. The declar-
ation contains a count in trespass quare clausum et de bonis and
one in trover. Trial by jury and verdicts for the plaintiff, against
Read on the count in trover and against Nelson on the count in
trespass. Transferred from the June torm, 1904, of the superior
court by Stone, J.

A verdict had been ordered for Read on the count in trespass
at a former trial. Before this tiial began, he seasonably moved
for a separate trial, on the ground that the action was in fact an
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action of trover against both defendants joined with one in tres-
pass against Nelson, and that he ought not to be compelled to try
the action in which he and Nelson were joint defendants with an

action of trespass against Nelson alone. The motion was denied,
subject to Read’s exception. At the close of the evidence a ver-
dict was ordered for Read on the count in trespass and for Nelson
on the count in trover.

Read owned woodland which adjoined the plaintiff’s close, and
employed Nelson to remove the timber. While doing this, Nelson
cut the logs in controversy. As soon as he discovered his mistake
he telephoned to Read, who, he said, directed him to haul the logs
out.. Read said he gave no instructions, except to keep his tim-
ber separate from the plaintiff’s logs. The court instructed the
jury, in substance, that if Read did not direct Nelsox to haul the
plaintiff’s logs out, or to do anything else to them except to keep
them separate, their verdict would be for him; but if he directed
Nelson to haul them out for the purpose of exercising a dominion
over them inconsistent with the plaintiff’s rights, their verdict
would be for the plaintiff. Read requested the following instruc-
tioms: (1) That a verdict be returned in his favor; (2) that he
was liable for nominal damages only; (8) that if he instructed
Nelson to haul the logs out, or (4) advised him to do so, that would
not constitute a conversion of them. The court refused to give
these instructions and denied Read’s motion to set the verdict aside
because the damages were excessive, and to these rulings Read
excepted.

Jostah H. Hobbs, for the plaintiff.
Arthur O. Fuller, for Read.
Arthur L. Foote, for Nelson.

Pargong, C. J. If the court set aside Read’s verdict before
proceeding with this trial,—as might have been done if it appeared
justice required that the whole case should be tried de novo,—the
only question raised by Read’s exception to the denial of his mo-
tion for a separate trial is whether he had a right to one as a mat-
ter of law, because of the verdict for him on the count in trespass
ordered at the first trial. The counts in the declaration were
propexly joined (Fornum v. Company, 69 N. H. 281), and charged
Read and Nelson with the commission of a joint tort; and if this
verdict were set aside, the case stood as though it had never been
tried. Joint trespassers are not entitled to separate trials as mat-
ter of law. Hames v. Stevens, 26 N. H. 117, 121; Bell v. Wood-
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ward, 82 N. H. 64, 69; Owen v. Weston, 63 N. H. 599, 604. If
the verdict ordered for Read was not understood to have been set
aside before this trial began, there was nothing to submit to the
jury on this count against Read, and no question for trial. The
presentation of the case to the jury and the direction to them to
find a similar vordict would appear to establish that the presiding
judge understood that the verdiet ordered was mnot in force,
although the case does not show any formal order setting it aside.
- As before the case was submitted to the jury they were directed
to find Read not guilty, he suffered no legal harm by the presenta-
tion of the casc a second time upon that issue to the jury. There
is nothing in the case tending to show that Read was prejudiced
in the trial of the count in trover by the failure to enter a formal
order setting aside the former verdict for him in tlespass, or by
the action of the court ignoring 1ts existence up to the time the
case went to the jury.

The question which it appears was intended to be raised by this
exception is not one of pleading, but of procedure. If Read’s ver-
dict was not set aside, the case stood as an action of trespass
against one and an action of trover against two. If such joinder
was faulty as a matter of pleading, it is enough to say that Read
did not object to it on that ground. If he had, the plaintifl could
have obviated the difficulty, either by striking out the count in
trespass, or by changing his action into two—trespass against Nel-
son, trover against Read and Nelson. If this had been done, and
the plaintiff had asked to have the two actions tried as one, the
court could, and in the exercise of his discretion undoubtedly
would, have granted the motion. Whether an action shall be tried
by itself or in connection with another, is a question for the trial
court. If this action had been made into two, as it legally might,
there is no reason to suppose a different result would have been
reached.

There was cvidence from which it could be found that Read
wronglully converted the plaintifi’s logs to his own use. The case
was properly submitted to the jury.

Read’s contention that he is only liable for nominal damages is
. equally without merit. In order to find upon the evidence that

Read was guilty in trover, the jury must have found that he
caused Nelson to take possession of the plaintiff’s logs without
right and remove them to his (Read’s) land, where they now re-
main. In trover, the measure of damages is in general the value
of the goods at the time they were converted.  Frothingham v.
Morse, 456 N. H. 645 ; Gove v. Watson, 61 N. H. 186, The jury
were correctly instructed as to the measurve of damages. [Hitch-
cocl v. LdAbby, T0 N. H. 899, 404 ; Beede v. Lamprey, 64 N. . 510.




156 BuTLER v. WHEELER. [78

After the court had instructed the jury that they must find
Read directed Nelson to haul the logs out, in order to find that he
converted them, it was not error to refuse to instruct them that
merely advising him to haul them out would not constitute a con-
version. In other words, when the court has stated a proposition
in positive terms it is not error to refuse to restate it in negative
form. Smith v. Bank, 70 N. H. 187, 191.

Whether or not the verdict should have been set aside because
the damages were excessive, was a question of fact. The precise
ground upon which a verdict was ordered for Read on the count
in trespass and for Nelson in trover is not clear from the reported
evidence. Neither is it clear, as the case is presented here, how
Read could be found guilty in trover and not in trespass, nor how
he could be guilty of any wrongful act of which Nelson was not
guilty. If Read directed Nelson to remove the logs from the
plaintiff’s land, whatever Nelson did in pursuance of that order
was done by Read. If Nelson was acting under Read’s direction
when he entered upon the plaintiff’s land and removed his logs,
they were both guilty and on both counts. But as there were no
exceptions to the verdicts ordered against the plaintiff, no ques-
tions are presented for the consideration of this court by these
orders.

Hiaceptions overruled.

All concurred.

¢

Cheshire,
Jan. 6, 1905. %

BurLEr ¢4 a. v. WHEBLER § oa.

An nnrecorded conveyance of real estate is not valid as against a levy upon
the interest of the grantor’s heir-at-law by creditors who have neither actual
nor constructive notice of the grantee’s title.

The mere possession of real estate is not sufficient to charge an attaching
creditor of the apparent owner with notice of the possessor’s title, unless
the property is of a character to admit of open, visible, and continuous pos-
session, and the claimant’s occupancy of the premises is exclusive, unam-
biguous, and not liable to be misunderstood or misconstrued.

PrriTION FOR PARTITION. Facts found, and case transferred
from the April term, 1904, of the superior court, by Chamberlin, J.
January 5, 1885, Russell H. Davis owned and was in possession
of the premises described in the petition. On that day he gave
Porter Darling a bond to convey the premises to him by a quit-
claim deed, on the first day of the following April, upon the pay-




