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begun the heirs of the intestate assigned their respective. interests
in the estate to the defendant in his individual capacity. The de-
fendant, admitting that a large part of the plaintiff’s claim against
the intestate is valid, seeks to set off a claim which McCaffrey
owes him personally. Extended discussion of the question thus
presented is unnecessary. ¢ If there are mutual debts or demands
between the plaintiff and defendant at the time of the commence-
ment of the plaintiff’s action, one debt or demand may be set off
against the other.,” P. 8., ¢. 228, s. 7. The debt sued on and the
one pleaded in set-off are not mutual. As an administrator, the
defendant could maintain no action against McCaffrey to recover
the amount of the set-off, for non-assumpsit would be a perfect
defence. By seeking to recoup the same debt when sued as an
administrator, he occupies no better position in that respect.
Brown v. Warren, 48 N. H. 430, 435; Goodwin v. Richardson, 44 .
N. H. 125; Mathewson v. Bank, 45 N. H. 104, 109 ; Woodward v.
Tupper, 58 N. H. 677 ; Leavitt v. Peabody, 62 N. H. 185.

The set-off is disallowed, and according to the terms of the case,
the plaintiffs are entitled to judgment for $415.92, with interest
from December 10, 1902,

Case discharged.

., All concurred.

’

Qarroll, %
Feb. 7, 1905.

MAsON v. GIBSON.

A written instrument described as a lease, but which in substance provides
that A is to contribute to a business the use of his hotel and stable prop-
erty, that B is to act as manager and make expenditures for furnishings

" and repairs, and that the net profits are to be divided, is a partnership
agreement, in so far as the rights of the parties to an accounting are con-
cetned,

A provision in a partnership agreement, that one member shall spend for
furnishings and absolutely necessary repairs a sum not exceeding five hun-
dred dollars, imits the amount which he can be compelled to contribute
for that purpose, but not the sum which may be so expended ; and upon an
accounting, such partner is entitled to credit for money paid in excess of
the stipulated sum for such repairs and furnishings as were reasonably
necessary for and conducive to the success of the venture.

B v EQuity, for an accounting. Facts found, and case
transferred from the June term, 1904, of the superior court, by
Stone, J.
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The defendant carried on the hotel business for one year under
a written agreement with the plaintiff, the material provisions of
which are as follows: « Mahlon H. Mason . . . does hereby
lease, demise, and let unto James L. Gibson . . . the hotel
property known as the Sunset Pavilion, . . . together with
the furnishings of every kind used by him in carrying on hotel
business. Also the coach, carriages, harnesses, etc., used in the
livery business in connection therewith, and enough intervale land
for garden purposes. Lo hold the same for the term of one year

on the following conditions: Said (ibson agrees to put
mto sueh furnishings ‘md minor inside repairs as are absolutely
necessary a swmn not exceeding $600. . . . Said Mason agrees
to shingle the roofs of the hotel where necessary, also the music
hall, cover the roof of the piazza and provide a suitable room for
laJundly work, pay the taxes and insurance on the property. The
water tax, electric lights, and ice to be paid by said Gibson.” The
profits were to be divided between the parties.

The defendant bought horses and cows and kept them in con-
nection with the hotel, planted the garden, and used the produce
from it on the hotel table. In the accounting he charged himself
with the gross receipts from the hotel and stable, and was allowed
the following credits; Paid for minor inside repairs and furnish-
ings, $824 ; paid for a lawn-mower, $6.75; paid for a golf prize,
$10; loss on sale of cows, $25; loss on sale of horses, and money
paid for shoeing them and for repairing carriages and harnesses,
$209.68; paid for carrying on the garden, $110.20. The receipts
from the stable and garden were more than the expense of carry-
ing them on, including the losses on horses and cows. All these
expenditures were made in good faith, and were reasonably neces-
sary for and conducive to the success of the business and the best
interests of the parties. If the court could allow these credits,
there is to be judgment for the defendant for costs.

Arthur L. Foote and Walter D. H. Hill, for the plaintiff.
John B. Nash and James A. Edgerly, for the defendant.

Youxa, J. The instrument under which the business was con-
ducted, although called a lease, is, in so far as this accounting is
concerned, a partnership agrecment (Hastman v. Clark, 53 N. H.
276); for by its terms the plaintiff is to contribute to the business
the use of his hotel with its furnishings, make certain specified
outside repairs, and pay the taxes and insurance on the property.
The defendant is to manage the business, pay for the water, ice,
and electric lights, and « put into such furnishings and minor in-
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side repairs as are absolutely necessary a sumn not exceeding $500,”
and the net profits of the business are to be divided between them.

The parties were induced to engage in the business by the ex-
pectation of making it a success. They must have known this
could be done only by keeping the property in a condition to
attract business. If they knew what it would cost to put the
property into that condition, they could not know what it would
cost to keep it there; and since keeping it there was essential to~
their success, it is improbable that they intendedsto limit the money
that could be used for such purposes to $500, or any other sum
less than the amount necessary for that purpose. The only evi-
dence from which it is claimed such an intentcan be found is that
part of the agreement in which the defendant agrees «to put into
such furnishings and minor inside repairs as are absolutely neces-
sary a sum not exceeding $500.” It is obvious that provision has
no such tendency. The language of this clause, the part of the
agreement in which it is found, and the fact that the only effect:
the omission of «a sum not exceeding $500 ” has on the construc-
tion of the agreement is to change 'the amount of money the de-
fendant agreed to put into the business from a definite to an in-
definite amount, all tend to prove that the purpose of this clause
was to limit the amount of money he could be compelled to ad-
vance for repairs—not, as claimed by the plaintiff, to limit the
amount of money he could use for that purpose. As there is no
other evidence which has any tendency to prove that the parties.
intended to limit the amount of money the defendant could use
for repairs to any particular sum, it must be held that they in-
tended him to make such repairs as were reasonably necessary for
the success of the business. Since all the repairs the defendant
made, including the painting, and all the things he furnished, in-
cluding the bedding, lawn-mower, and golf prize, were reasonably
necessary for and conducive to the success of the business, it
could be properly found that the defendant should be credited
with their cost.

It is obvious that the plaintiff was not injured by the ruling
which gave the defendant credit for the loss on stock, money paid
for shoeing horses, repairs on harnesses and carriages, and for car-
rying on the garden. By the agreement, the plaintiff was to re-
ceive one half of the net profit (not one half of the gross income)
of the business which was to be done under it. - If the agreement
contemplated that the defendant should carry on the garden and
stable, he was properly allowed these credits. If it did not con-
template that he should engage in such business, these credits
- ghould have been disallowed. But if they are disallowed, the
gross receipts from the garden and stable should be taken from the:
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other side of the account. The result would be that the sum for
which the defendant must account would be less than it 1s under
the ruling of the court, for the garden and stable were both carried
on at a profit. Therefore the order must be,

Judgment for the defendant for his costs.

Parsoxs, C. J., and Bixagman, J., concurred: WALKER, J.,
doubted. CHaAsE, J., dissented, being of the opinion that, accord-
ing to the true construction of the lease, the defendant is not enti-
tled to be credited in the accounting with the cost of furnishings
and repairs that were necessary merely « for the well-being of the
hotel property and the comfort of the guests, and conducive to the
best interests of the parties, considering the nature of the business
to be done and the location of the hotel property with all of its
surroundings,” as was ruled in the superior court, but only with
the cost, not exceeding $600, of such as were «absolutely neces-
sary.” See State v. Tetrick, 34 W. Va. 13T7.

Hillsborough, §
Feb. 7, 1905.

CONNELLY ». BROWN.

‘When a statement is an essential fact evidencing the subsequent conduct of
the person to whom it was addressed, it may be proved by the testimony
of any one who was present when it was made, without being objection-
able to the hearsay rule.

Casg, for deceit in the sale of the furniture in a boarding-house.
Trial before Peaslee, J., at the May term, 1904, of the superior
court, and verdict for the defendant.

The plaintiff’s evidenco tended to show that at the time of the
salo the landlord was about to make changes in the premises oceus-
pied by the defendant and had given her notice to quit, and that
she deceived the plaintiff by representing that the latter could
continue to occupy the premises in the event of a purchase. The
defence was that there had been no notice to quit, and that the
landlord desired to retain his tenant. Subject to exception, wit-
nesses testified to conversations between the defendant and the
landlord, at about the time of the sale, in which the landlord urged
the defendant to remain during and after the making of the re-
pairs. The plaintiff was not present during these interviews.

VOIL. LXXIIL 13




