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heirsthe of the intestate theirbegun interestsassigned respective,
in the to inestate the defendant his individual The de­capacity.
fendant, athat of the claimadmitting partlarge plaintiff’s against

valid,isthe intestate seeks to set off a claim which McCaffrey
himowes Extended discussion of thepersonally. thusquestion

“is If there areunnecessary. mutual debts or demandspresented
between andthe’ defendant at the ofplaintiff time the commence­

action,ment of the one ordebt demandplaintiff’s be set offmay
S., 223,other.” P. c.the s. 7. The debt sued on andagainst the

in administrator,one set-off are mutual.pleaded not As an the
defendant maintaincould no action to recoveragainst McCaffrey

set-off,amount of thethe for awould benon-assumpsit perfect
defence. to the same debt whenBy recoup sued as anseeking
administrator, he no inbetter thatoccupies position respect.

Warren, 430, 435; Richardson,N.Brown v. 43 H. 4Goodwinv. 4­
125; Bank, 104, ;H. 45N. Mathewsonv. N. H. 109­ v.Woodward

577;H.58 N. Leavitt v. 62 N. H. 185.Peabody,Tapper,
disallowed, case,The isset-off and to the terms of theaccording

1415.92,the are entitled to forplaintiffs with interestjudgment
10,from December 1902.

Case discharged.
All concurred.

)Carroll,
7, (Feb. 1905.

v.Mason Gibson.

lease, providesainstrument described asA written bnt which in substance
A is to a jirop-that to contribute business the ofuse his andhotel stable

erty, manageris expendituresthat B to act as and make furnishingsfor
repairs, profits divided,andand that the partnershipnet are to be is a

rightsagreement, partiesin accountingso far as the of the to an are con-
cerned.

partnershipprovision agreement,a spendinA that one member shall for
furnishings absolutely necessary repairsand exceedinga sum not five hun-

dollars, compelledlimitsdred the amount he can bewhich to contribute
purpose, may expended; uponthat but not the sumfor which be so and an

partneraccounting, money paidsuch is entitled to credit for in excess of
stipulated repairs furnishingssum such andthe for reasonablyas were

necessary andfor conducive theto success of the venture.

Equity,Bill in for an found,accounting. Facts and case
term, 1904,fromtransferred the June of court,the superior by

jStone,J.
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for one underthe hotel business yearoncarriedThe defendant
ofthe material provisionswith the plaintiff,■awritten agreement

“ .II. Mason . . does herebyMahlonare as follows:which
. . hotelL. . thedemise, unto James Gibsonlease, and let

Pavilion, . . . withthe togetheras Sunsetknownproperty
him in on hotelkind used by carryingof everythe furnishings

etc.,harnesses, incoach, used theAlso the carriages,business.
therewith, landand intervalein connection enoughbusinesslivery

of onethe for the term yearTo hold samefor purposes.garden
toconditions: Said Gibson put. . agrees. on the following

inside as are absolutelyminor repairsandinto such furnishings
. . . MasonSaid agrees$500.a notsum exceedingnecessary

where also the musicof the hotel necessary,the roofsto shingle
room forand a suitablehall, roof of thecover the piazza provide

Thework, and insurance on thethe taxes property.laundry pay
Theice to be said Gibson.”tax, and paid bywater electric lights,

theto be divided between parties.wereprofits
inand them con-horses cows andThe defendant keptbought

hotel, and thethe the used producenection with planted garden,
In the he himselfit on the hotel table. chargedfrom accounting

stable, andfrom the hotel and was allowedthewith receiptsgross
credits; and furnish-Paid for minor insidethe repairsfollowing

lawn-mower, $8.75;$824; for afor a paid prize,paid golfings,
horses,;; cows, and$25on of loss on sale of$10 loss sale money

harnesses,for andfor them and repairing carriagespaid shoeing
$209.68; on the The$110.20.for receiptspaid carrying garden,

thanand were more the offrom the stable expense carry-garden
on, and' Allthem the losses on horses cows. theseing including

faith,made in and were neces-wore reasonablyexpenditures good
the of the and thefor and conducive to success business bestsary

credits,If the court could allow theseinterests of the parties.
foris to be for the defendant costs.there judgment

I). Sill,IL forArthur L. Foote and theWalter plaintiff.

James A. for the defendant.John B. Nash and Bdgerly,

Young, under which the business was con­J. The instrument
is,lease,ducted, in so far as this iscalled a accountingalthough

Clark, 53 N. H.concerned, v.a partnership agreement (Eastman
to the businessis to contributefor its terms the plaintiffby276);

make certainwith its specifiedthe use of his hotel furnishings,
theand insurance onand the taxes property.outside payrepairs,

water, ice,business, for thethe payThe defendant is to manage
“ and in-into such minorfurnishingsandand electric putlights,
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$500,”'side are a sumas notnecessaryrepairs absolutely exceeding
and the net of the business are to be divided between them.profits

The induced to in the the ex-were business byparties engage
itof a success. must have known thispectation making They

could be done the in a condition to-only by propertykeeping
business,attract if knew what it would thethey cost to put

condition, what itinto that could not know wouldproperty they
there;cost to it and since it there essential to-waskeep keeping

success,their it is that limit theintendechtoimprobable they money
$500,that could be used for such to or other sumpurposes any

less than that The evi-the amount fornecessary onlypurpose.
andence from which it is claimed such intent can be found is that

“in to intoof the which the defendantpart agreement putagrees
and minor neces-such inside as arefurnishings repairs absolutely

a sum It that$500.”not is obvious hassary exceeding provision
clause,The of this of theno such thetendency. partlanguage

found,in and thewhich it is fact that the effect-onlyagreement ”“ $500the omission of a sum not on the construc-hasexceeding
de-tion of the is to the amount of theagreement change money
in-fendant to into the from a definite to anbusinessputagreed

amount, all that this clause-definite tend to the ofprove purpose
limit to ad-was to the amount of he could bemoney compelled

the to limitvance for as claimed thebyrepairs not, plaintiff,—
for that there is noamount of he could use Asmoney purpose.

which has to that theother evidence any tendency parties-prove
to limit the amount of the defendant could useintended money

sum, in-to it must held thatfor berepairs any particular they
him fortended to make such as were necessaryrepairs reasonably

defendantof the business. Since all the thethe success repairs
made, furnished, in-all thethe and heincluding painting, things

lawn-mower,the and were reasonablyprize,cluding bedding, golf
business,and itfor conducive to the success of thenecessary

that the defendant should be creditedcould be foundproperly
with their cost.

theIt is that the was notobvious plaintiff injured by ruling
stock,which the.defendant credit for the loss on money paidgave

horses, and car-and forfor on harnessesrepairsshoeing carriages,
was to re-on the the theBy plaintiffrying garden. agreement,

half of half of theceive one the net oneprofit (not gross income)
■which to done under it. If theof the business was be agreement

andthat the defendant should on thecarry gardencontemplated
stable, If it did not con-he was allowed these credits.properly

business,in credits-that he should such thesetemplate engage
disallowed, theif areshould have been disallowed. theyBut

from the-from the and stable should be takenreceipts gardengross
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of The would forother side the account. result be that the sum
defendant must would less than it underwhich the account be is

court,of for the andthe the stable were both carriedgardenruling
be,a Therefore the order muston at profit.

the his costs.Judgmentfor defendant for

Pabsons, J., Bingham, J., Waliceb,C. and concurred: J.r
dissented,Chase, J., that,doubted. of the accord­being opinion

lease,to the true construction the the isof defendant not enti­ing
tled to inbe credited the with the cost ofaccounting furnishings

“and werethat for the ofrepairs necessary merely thewell-being
and the ofhotel comfort the and conducive to theproperty guests,

best of theinterests the nature of the businessparties, considering
to be and ofdone the location the hotel allwith of itsproperty

court,ruled inas was thesurroundings,” but withsuperior only
cost, $500,not ofthe assuch were neces­exceeding “absolutely

Tetrick,See State v. 34 Va.W. 137.sary.”

)Hillsborough,
7, (Feb. 1905.

Connelly v. Brown.

evidencing subsequenta is an fact theWhen statement essential conduct of
addressed,person provedmay byto itthe whom it be testimonywas the

made,any presentof being objection-one who was when it was without
hearsayable to the rule.

Case, infor deceit the sale of the infurniture a boarding-house.
Peaslee, J., term, 1904,Trial before at the ofMay the superior

court, and forverdict the defendant.
The evidence tended to show that atplaintiff’s the time of the

landlordsale the was about to make in thechanges premises oceiv
the and haddefendant her topied by noticegiven andquit, that

she the plaintiffdeceived that theby representing latter could
continue to the in the event of aoccupy premises purchase. The

haddefence was that there been no notice to andquit, that the
landlord to retain tenant.desired his toSubject wit-exception,
nesses totestified conversations between the defendant and the
landlord, sale,at the time of inabout the which the landlord urged
the defendant to remain and after theduring of the re-making

interviews,The notwaspairs. plaintiff thesepresent during
von. iixxiii. 13


