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Concord,370; 8;Keene, 52 N. H. 62 N. H.v. DoolittleEdgerlyv.
554; Concord,N. H. Hall N.67 v. 71 H. 367.v. Walpole,

beenThe demurrer should have overruled.

sustained.Exception

BinghamParsons, J., Young, JJ.,and andC. concurred:
Chase, J., inconcurred the result.

)Rockingham,
7, (March 1905.

v.Usher Daniels.

v.Same Holmes.

personaltyoí a for the sale ofA memorandum contract is not insufficient to
satisfy requirements merely partyof the statute of fraudsthe because the

agent principalinsigning fact the of an undisclosed inas vendor was
brought.isname suitwhose

Assumpsit, Trial atfor not theaccepting goods. January
Pike,1904, J.term, of the court beforesuperior

into a contract with onedefendant entered theEach Cady,
$91.24, andto of the value of each asbuy goodsagent,plaintiff’s

contract,the ina memorandum of which thesignedpurchaser
stated,kind was with theand of together price,goodsquantity

ofand date each mem-Cadyof shipment. signedtime payment,
in name. He was authorized to act forhis own thedulyorandum

defendants, know,nor diddid not tell thebut he theyplaintiff,
one. was down andfor noany Nothing paidthat he was agent

was or received either defendant.of the accepted bygoodsportion
inthe eachthat memorandum case was insuffi-The court ruled

nonsuits, and theordered plaintiff excepted.cient and

Bartlett,T. for theJohn plaintiff.

Bartlett, for the defendants.and PageErnest L. Gtuptill

Bingham, both contracts are for sales of atJ. As goods prices
dollars, frauds,within theare statute oftheythirty-threeexceeding

inthe memorandum each casearises whether istheand question
statute,the of the therequirements plaintiffto satisfysufficient

in of them.described either. named ornot being
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576,Coe, 561, was where54 H. it held “thatv. N.In Chandler
seal, in the name ofnot under executedcontractis a writtenthere
for ofis admissible the chargingevidence purposean parolagent, ” ofthat the admission testimonyparolan unknown principal;

not contra-and under such circumstances doesafor such purpose
instrument, not ad-and isof the writtenor the termsdict vary

for of andfor but the giv-that purpose, purpose applyingmitted
law, wit,to of therule of that the actto an establishedeffecting

is inin in of histhe pursuance authorityagreementsigningagent
is the princi-the act of the agent’s signaturelaw principal—the

signature.pal’s
in ownsue histhat an undisclosed mayThe doctrine principal

as as an oral contract made anbya written well agentname upon
name, evidence is admissible to provein his own and that parol

interest, inin this state and otheris well establishedthe plaintiff’s
337,Railroad, 341, 342; Chan­19 N. H.Elkins v.jurisdictions.

152;Coe, Wells, H. McIntire v.v. 56 N.v. Bryantdler supra;
237;Evans, Eastman, 467; Rain­H. 59 N. H.N. Boudreau v.59

371;Lombard, 369; Knox, 7 Cush.53 Me. v.Huntingtonier v.
561;Benedict, 10 GrayR. v. 5 v. Page,Eastern R. Gray Barry

&Howard, ; Bond, B.; 97 303­ Sims 5398­ v. Mass. v.Winchester
9, Hart, 295.38­ v. 7 Taunt.Ad. Wilson

of the of thisDoes the statute frauds enforcementprevent prin-
tooral the factsof evidence to proveagency,ciple by excluding

seen,? such evi-which it be As we have alreadymay applied
contract,in the of written and it woulddence is admissible case a

in of memo-that it be admissible the ease aseem should equally
frauds, therandum of an oral contract within statute of unlessthe

statute excludes it.clearly
Coe, 574, “it beenIn Chandler v. it is stated that hassupra,

defendants,conceded, in ofthe for the that the statuteargument
to an actionfrauds no obstacle the maintenance ofinterposes

a the note or memorandum required byprincipal,against although
and the name of thethe statute is hisby principalsigned agent,

thenowhere in it.” If this a ofis correct interpretationappears
act, true,the which wouldconverse must be equallyproposition

of thean undisclosed to theenforcepermit principal provisions
contract a it.suitby upon

57, 60, ofIn H. inv. 54 N. the courtLang speakingHenry,
“ to thethis said that evidence is admissiblequestion parol apply

ascontract the as show of the actedto to that oneparties, signers
Loder,defendant,”for Truemanthe or the v.agent plaintiff citing

834,589, Senior,& & In11 A. E. v. 8 M. 835.and W.Higgins
“ tothese it held was admissiblecases was that evidenceparol
forshow that one or both of the were agentscontracting parties
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and in contract,other acted such theas soagents makingpersons,
contract, hand,benefit to,as to the of the on the one andgive
other,with on the the unnamedliability, andcharge principals,

the orthis whether be be not to be inagreement required writing­
of frauds.” The samethe statute was inby reasoning applied

cases, with areference memorandumthese to under the ofstatute
frauds, inwas Chandler v. Coe a writtenas toapplied contract.

There is without doubt a conflict of theauthority upon ques­
tion, that,the most viewbut reasonable seems to be as to a mem­

aorandum of contract for a sale of the statute notgoods, does
law the andthe liabilities ofchange regulating rights principals-

and either as between as tothemselves or thirdagents, parties;,
ofthat the the statute are with if the names-­provisions complied

of memorandum;in the andcompetent contracting parties appear
that if be an it is not thata the ofparty agent, necessary name

be in thethe disclosed memorandum. Seeprincipal v.Kingsley
Siebricht, 23, 30;Me. Bacon, 387;92 v. 2 GrayWilliams Lerned

419;Johns, 474;Allen v.v. 9 Sanborn 9 AllenFlagler, Gowen
Klous, 449; Townsend, 57;101 Mass. v. 24 N. Y.Dykersv.

Stueve, ;10 N. Y. 696­ Rembold,Kittel v. Misc. Broadhead v. 200
; Luce, 22 62;618 v. OhioPa. St. St. SalmonThayer Falls Mfg.

Goddard, 446;14 208,Co. How.v. Sales ss.Benj. (7th ed.),
219; 10-13; Fr., 373,Cont. Br. ss.3 Par. St. 375.(9th ed.)

Shaw, 157,v. 1 N. inSherburne H. is not conflict with the-­
In that case theabove cases. the ofsubject-matter contract was-­

land, wasand it held that the auctioneer his nameby placing upon
the did not to have itmemorandum intend understood that he was-­

vendor;as that no one was named or disclosed in theacting
vendor; ifand that theas auctioneer had intended towritings

owners,act as for the his to do so couldauthority not be=agent
evidence,shown statuteoral as ourby contracts for theregulating

thesale of land expressly to inrequires agent’s authority be
Laws, 191, 3;1815, S., 215,s.ed. P. c. s. 1.writing. jc. Graf­

100, and Kern,ton 99 v.Cummings,v. U. S. 153McGovern Mass.
nature,308, ofare cases the same and the decisions are placed,

likeupon grounds.
Goddard,Salmon Falls Co.v. has beenMfg. cited withsupra,

decisions,in our in far as it itso held that wasapproval compe­
tent to that onetestimonyshow who theby parol signed memo­

in asrandum his own name acted for an undisclosedagent princi­
Coe,v. 571.Chandler But to the extent itthatpal. supra,

allowed oral evidence to introduced to whichbe show of the par­
wasties the memorandum vendor and which wassigning pur­

chaser, 229,been Brown v. 58it has N. H.disapproved. Whipple,
231.
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to con-memorandum is betheIf in v.Brown Whipple, supra,
himand as asthe defendant designating pur-sidered as bysigned

the a to thedescribe aschaser, name or plaintiff partyit failed to
in which was so named.contract, heor to any writingsto refer
54,63 N. H. the memorandum of saleIn v. Lougee,Rafferty

one, and made no reference to writ-it anynot anywas bysigned
to the contract or in which weretheythe partiessigned byings

or described.named
Fernald, 171,H.68 N. the memorandum wasIn McDonald v.

named,defendant, and the not wastheby plaintiff, thoughsigned
as one of theheld to be described contracting partiessufficiently

“ Condon,B. R.such as are now at work forthe clause all menby
sub-contractor.”

reached,with the we haveThese decisions do not conflict result
in in hascase state which a viewand we know of no this contrary
order, therefore, is,inThe each casebeen entertained.

sustained.Exception

All concurred.

)Strafford,
(7,March 1905.

Adm’r,Lockwood, v. Dover.

city negligence in and maintenance of itsis liable the constructionA for
sewers, performanceground of such is not a matterthe that the workon

service, imposed bypublic governmental in its nature and lawmereof
act,corporatemunicipality, private,but is athe assent of thewithout

voluntarilyadvantage, assumed.undertaken for local and
per-city negligence of are entrusted theA is liable for the officers who with

by municipalityduty voluntarily the for itsof a undertakenformance
pecuniary profit.particular advantage orlocal

sewers, parkandand maintenance of the street commis-In the construction
managementagents engaged in the ofof Dover are officers andsioners

employed by city private, corporate capacity,property inor the itsowned
responsible.negligence municipality isfor thewhose

Case, for The declaration contains three counts.negligence.
and maintain afirst count that the defendants ownThe alleges

and fromsewer for surface watercommon carrying away sewerage
in which into a thatthe the brookemptiesdwelling-houses city,

located;the lot which the isruns on plaintiff’s dwellingthrough
that so the sewer thatthey negligently managed large quantities

vox,,lxxiii. 14


