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to con-memorandum is betheIf in v.Brown Whipple, supra,
himand as asthe defendant designating pur-sidered as bysigned

the a to thedescribe aschaser, name or plaintiff partyit failed to
in which was so named.contract, heor to any writingsto refer
54,63 N. H. the memorandum of saleIn v. Lougee,Rafferty

one, and made no reference to writ-it anynot anywas bysigned
to the contract or in which weretheythe partiessigned byings

or described.named
Fernald, 171,H.68 N. the memorandum wasIn McDonald v.

named,defendant, and the not wastheby plaintiff, thoughsigned
as one of theheld to be described contracting partiessufficiently

“ Condon,B. R.such as are now at work forthe clause all menby
sub-contractor.”

reached,with the we haveThese decisions do not conflict result
in in hascase state which a viewand we know of no this contrary
order, therefore, is,inThe each casebeen entertained.

sustained.Exception

All concurred.

)Strafford,
(7,March 1905.

Adm’r,Lockwood, v. Dover.

city negligence in and maintenance of itsis liable the constructionA for
sewers, performanceground of such is not a matterthe that the workon

service, imposed bypublic governmental in its nature and lawmereof
act,corporatemunicipality, private,but is athe assent of thewithout

voluntarilyadvantage, assumed.undertaken for local and
per-city negligence of are entrusted theA is liable for the officers who with

by municipalityduty voluntarily the for itsof a undertakenformance
pecuniary profit.particular advantage orlocal

sewers, parkandand maintenance of the street commis-In the construction
managementagents engaged in the ofof Dover are officers andsioners

employed by city private, corporate capacity,property inor the itsowned
responsible.negligence municipality isfor thewhose

Case, for The declaration contains three counts.negligence.
and maintain afirst count that the defendants ownThe alleges

and fromsewer for surface watercommon carrying away sewerage
in which into a thatthe the brookemptiesdwelling-houses city,

located;the lot which the isruns on plaintiff’s dwellingthrough
that so the sewer thatthey negligently managed large quantities

vox,,lxxiii. 14
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brook,filth and excrement were into theof andemptied were
allowed to become its bed and banks and todeposited upon remain

the andexposed, plaintiff’s premisesrendering unhealthy causing
offensive and unwholesome smells and stenches to thepervade

and that reason thereof theby intestatedwelling; plaintiff’s
and died. .The second countsickened that the deffendantsalleges

andown maintain a of water-works for the of fur-system purpose
uses,ato citizens of water for anddomestic othernishing supply

therefor; that the defendantscompensation werereceiving negli-
in not out their and meanscleaning water-pipesgent providing

out; andcould be cleaned that inwhereby they consequence
thereof, and matter became in theforeign decayed lodged city’s

entered the to the andpipes, pipes leading, plaintiff’s dwelling,
intestate,was there drank the him to sickenby plaintiff’s causing

and In thedie. the third count acts and omissionsnegligent
in the first two are set out as causes.alleged concurring

demurrer,aThe fileddefendants forth that thespecial setting
action,,declaration contains causes of theseparate fromarising

boards,acts of two distinct board of streetnegligentalleged —the
1903,and c.commissioners and'park the board of(Laws 223)

1881, 256,water c. s.commissioners (Laws the street20),—that
and commissionersare officersover whom the haspark public city

control,no and for whose acts and itomissions is notnegligent
and that the declaration is void for Theresponsible, duplicity.

Chamberlin,J., term,demurrer was overruled at theby February
the,1904, court,of the and defendantssuperior excepted.

Scott, Blackburn,Walter Frank F. andW. James A. Fdgerly,
for the plaintiff.

T. theGeorge Hughes, for defendants.

Bingham, J. the inWhether of thenegligence -complained
first and third counts was due to the acts or omissions of the
board of street and commissioners while inpark acting pursuance

created,theof act under which were or of othertheylegislative
officersof the is matter of and cannot be fromcity, proof gathered
the declaration. If it duewas not to the acts or omissions of the

commissioners,board of street and ofbut somepark recognized
of the it seems clear that the demurrer wascity,agency properly

If, hand,overruled. on the theother acts or omissionsnegligent
commissioners,were those of the street and then thepark question

commissioners, inis whether the the construction andpresented
of ofthe sewers the are officersmanagement city, independent

a andor are officersperforming public, duty,governmental agents
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in ofof the the owned orcity, engaged management property
the in itsby city private,employed corporate capacity.

“The charter of the of Dover that the coun-city provides city
to andcil shall have construct drains commonpower sewers
streets, lands,or theany highways, private ownersthrough paying

as shallsuch sustain suchthey to bedamages thereby, damages
aldermen, manner,andassessed the in the samemayor withby

the of as is law insame right appeal, provided by to theregard
towns,out of the selectmen of and tolaying highways by require

all to a sumreasonable for the topaypersons right open any
1855, 1699,drain into such drain or sewer.” c.Laws s.public 19.

1867,In this was made a lawprovision general to allapplicable
S., 44, 1870,c. s. 9. Incities. G. the anlegislature passed act

that the board of and aldermen in citiesproviding mayor “may
make, maintain, and all main drains orlay, commonrepair sewers

which shall for thethey necessary convenienceadjudge public or
health,”ofthe the inpreservation public where theany city city

1870,council shall the of the act. 5,Laws a.adopt provisions
1, 6. actss. Whether this was theadopted by councils ofcity

not but inDover does the revision ofappear; the in 1878,laws
the act of 1870 was made a law cities,to allgeneral applicable

towithout its theregard being adopted city L.,councilsby (G.
9,78, 44,c. s. and section of the Generalchapter6), Statutes

L., 48,c. 1891,was re-enacted. G. s. 8. In the ofrevision these
S., 50,not 8; lb.,were P. c. s. 79,o.changed. s.provisions 2.

2, 79,Whether section is withchapter 8,inconsistent section
50, or confers additionalchapter simply it isauthority, now

to consider. It is clear that theunnecessary hadcity authority
to construct sewers. Portsmouth Co.Gas v.Light Shanahan, 65

238,H. 241.N.
Our statutes also that all mainprovide drains and common

”“sewers, constructed,when shall be the of theproperty city
S., 79,c. s. and as a consideration for(P. 2); theundertaking

work, the all to sumcity amay require persons pay reasonable
for the to drain intoright open any drain orany public common

S., 50,e. s.sewer or cause to bemay assessed(P. the8), “upon
whose drains enter mainsuch drains orpersons sewers,common

or whose lands receive benefitespecial therefrom in any way,
oftheir share the ofjust expense andconstructing maintaining
S., 79,P. o. 4.the same.” s. When cities voluntarily accept

the of them,such laws underprovisions itby is heldacting that
the work which undertake is not a merethey matter of public
service, for the and common andgeneral good, ingovernmental

nature,its bxit of private, forcorporate theadvantage, negligent
of which be inliableperformance they may for todamages injury



v. Dover.212 Lockwood [73

291,Meredith, 284,36 N. H.Eastman v.or property.persons
291; Manchester,Portsmouth, N. H. 62292; 56 Clark v.Rowe v.

579; Shanahan,Co.v. 65 N. H.577, LightH. Portsmouth GasN.
147; Boston,Dover, N.233, 242; 72 H. Child241, Roberts v. v.

489; Lowell,Worcester,10241; Mass.4 Allen Oliverv. v.Emery
208;13, 15; New 108Bedford,Haskell v. Mass.104 Mass.

564;Lowell, 151124 Bates v.Mass. Westborough,v.Murphy
208,182, 184; 206,164174, Coan v. Mass.Marlborough,Mass.

157,cited; Liab., 156,Mnn. ss. 160.and eases there Will.
“Dover, court InIn this said: Rowe v. Ports­Roberts v. supra,

291, thatmouth, held in a56 N. H. it was maintaining public
of care anda use thatsewer is bound to degree prudencecity

ifuse wholewhich a and cautious individual would thediscreet
.. . fact abe alone. The that it isloss or risk was to his

duties, notcertain doesperforming publicpublic corporation,
a workfor whenit fromexempt liability negligence performing

it as a but assumedvoluntarily bynot agent,imposed upon public
the construc-under undertakenHavingit a license.legislative

of of for the local accom-and ation system seweragemanagement
convenience, to beits duties to individuals liablemodation and

the same rule of careis measured by ordinarydamaged thereby
ifwould be itasand under the circumstances appliedprudence

or individuala business partnership,were corporation,private
work.”in the sameengaged

that munici-our decisions aIt be as settled bymay regarded
main-in andis to an action for buildingliable negligencepality

a of directsewers, are sourcenot because they pecuniarytaining
for theand maintainedtheybut because are built particularprofit,

the ofof the and because chargelocal municipality,advantage
is antheir and maintenance not obligation imposedconstruction

butthe voluntarilylaw without the assent ofby municipality,
assumed.

and enforced whereThe rule of issame liability recognized
and maintain water-­them tocities a statute layauthorizingaccept

water,their inhabitants withfor ofthe supplyingpipes purpose
Keene, H.52 N.v.and to therefor. Grimesreceive payment

Brookline, 126330; Concord, 90;H. Hand v.N.Rhobidas v. 70
100; FallBoston, 154 Powers v.324; Bacon v. Mass.Mass.

141;River, 60; R. I. Hourigan11168 Mass. Aldrich v. Tripp,
York, 531;3358; HillNorwich, v. Newv. 77 Conn. Bailey

Liab., 38.Mun. s.Will.
and townsthat citiesBut mere factit is contended that the
in man-thetheirbe liable for the conduct of agentsmay negligent

defendants’ liabilityof thesewers is not determinativeofagement
the streetthat board ofin this the reasoncase to the forplaintiff,
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ofare not officers and thecommissioners agents city,and park
for whose acts the defendants are notare officersbut public

contention,1903, c. 223. In of thissupportLawsresponsible.
in v. Portsmouth. 68the decision Grossreliance is placed upon

266, that the water commissioners of theN. H. where it was held
Portsmouth, andwho were the controlof given managementcity

towater-works which the was authorizedof a of city pur­system
of itsand for the inhabitantschase develop purpose furnishing

therefor,andwith a water to receive werecompensationsupply,
acts the was notofficersfor whose city respons­negligentpublic

therefore arises whether the conclusion thereible. The question
It noted that the con­be followed. is to be powersreached is to

(c.ofof Portsmouth the act 1891ferred the byupon city 209)
nature, it toin their but authorizeare not purchasegovernmental

to andof a andthe water-works private company develop enlarge
andfor own thegain.the same its private advantage Upon

water-works,the of theof the act and thepurchaseacceptance
a business and as the lawentered undertaking;city upon private

act, thetime of the of the would bostood at the passage city
for the of itsat common law officers andnegligenceresponsible

Keene,of the v. 52in tire Grimesproperty.managementagents
90;330; Concord, N. O'BrienN. v. 70 H.H. Rhobidas Derry,

198; Brookline,ante, 126 Mass. 324. In view ofHand v. thisp.
law, it be said that thestate of the can legislature, by providing

to andin the act for a board of water commissioners con­manage
water-works, to relieve the from itstrol the intended common-­city

law as owner of theliability property?
rule for whether a or townThe iscityrecognized determining

orfor the acts of officers is theresponsible any particular agents
in the of whichcharacter of the wereduty performance they

at time of the If it is athe injury. public, governmentalengaged
in which the is clothed withthe ofduty, performance corporation

the officer is not to as thethen be ofregardedsovereignty, agent
the for whose it can heldbecorporation, negligence responsible.

233;Manchester, Concord,62 N.Connorv. v. H.Edgerlyp.post., ­
178;8; Rutland, Haven,Bates v. 62 v. New 69Vt. Conn.Daly­

if644. But it ais private, duty,municipal voluntarily—one
for localundertaken the itsby corporation particular advantage

officer,or the as that is theprofit, respects duty,pecuniary —then
liable,for it is inof the whose as theagent corporation, negligence

Liab., 11,Mun.case of or Will. ss.private corporations parties.
12, 17, 24, 26.

this rule of construction to the statute theApplying creating
Portsmouth,of for of itboard water commissioners the iscity

in the ofclear that the commissioners the duties thereperformance
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and of the Thatthe officers statutecity.are agentsprescribed
the board and thethe acts of its officialsshall benot thatdoes say

that theIt does not the members ofof officers. sayacts public
inno to contract behalf of the Onhave authority city.shallboard

“ allmayit that make such contractstheythe contrary, provides
and on behalf of the in relation thefor cityand agreements [to

deemand of the asenlargement they mayconstruction works]
advisable,” shall thethat to cityand they annually reportproper

water-works, the tocondition of the funds belongingcouncils the
income,and shalland its that they payexpensesthe department,

on account of the works into the city treasury,receivedall moneys ”“ and consent of the councilsthat with the cityand approval
“of real foundits estate as bemaysell such portionthey may

and use of the water-worksfor the maintenance byunnecessary
1891, 209, 8, 9,c. ss. 10. TheseLaws provisionsthe city.”

that theof no other thanwould seem to be capable interpretation
in the therethe of dutiescommissioners performance contemplated

that theas the of the It is trueconsidered city.should be agents
the water-works tothe control and ofmanagementstatute gives

commissioners, thetheir control and is forbut managementthe
or the state. It is not exclusive of thefor themselvescity—not

dutiesother officers of the The common-lawof city.butcity, any
from it the act. It isowner are not taken away byof the ascity

them, areand the water commissionersstill bound to discharge
v. Newit them. Ehrgottwhich dischargesthe throughagency

427;Trustees,264; 96 N. Y. v.York, Y. v. Walsh96 N. Walsh
550;220; Yonkers,116 N. Y.York, N. Y. v.PettengillNew 107

Y.135 N. 96.v. Troy,Wilson
it intention ofthat was not theare therefore of theWe opinion

common-­the of Portsmouth from itsthe to relieve citylegislature
so,do or to make acts of thelaw if it could thelegallyliability,

the water-­in and ofthe constructioncommissioners management1
officers, abut rather to for particularacts of provideworks public

in thethe of the con­who should be cityboard of officers agents
if theof the works the adoptedand citystruction management

act, in v.and that the conclusion reached Grossof theprovisions
not to be followed.to this matter isPortsmouth as

the board andof street parkThe act of 1903 creating(c. 223),
Dover, theso far the duties oftire of ascommissionersfor city

of the sewersand maintenanceto the constructionboard pertain
thetoundertaking, subjectof the city, private, corporate —is—a

duties, the and its officersto these boardsame Asinterpretation.
all of actsThis act acts orof repeals partsare the city.agents

therewith, andandof Dover inconsistentto the cityapplicable
andand the board ofthe council mayorthus takes fromaway city
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“of the construct­tlie and management building,aldermen control
.. . andof sewersand maintaining publicing, repairing,

thein them. It not lawdrains,” vested does changepreviously
construct, maintain, andto own drainsthethe rightcitygiving

and man­sewers, the wort ofand but simply places constructing
board. Norton v. New Bed­in hands a differentthe ofthemaging

York,48; 8 531.v. New Hillford, 166 Mass. Bailey
is,thenot bad orderfor duplicity,The declaration being

overruled.Bxeeption

Pabsons, J., Young, J., con-and dissented: the othersC.
curred.

Belknap, )
7, 1905. (March

State v. Danforth.

general governing admissibilityThe rules the of evidence are the same in
proceedings.criminal as in civil

paternity question mayA child whose is a controverted be exhibited to the
jury, may peculiarand counsel direct attention to features to both the

putative generalinfant and its father and to a resemblance between them.
objection proof uponIt is no to the admission of such the trial of an indict-

rape, respondent thereby compelledment for that the is to furnish evidence
against himself.

by comparison putativeWhether the evidence furnished of a child with its
sufficiently weight upon paternity,father is definite to have the issue of is

question bya of remoteness determinable the trial court.
contrary case, pro-In the absence of a statement in the reserved it will be

respondent right testifysmiied that a exercised his to in his own behalf and
thereby subjectmade himself a of cross-examination and comment.

may open grounds propriety,Oonduot of counsel which be to criticism on of
tendency unfair,but which had no to render a trial does not furnish cause

settingfor aside a verdict.
finding by superior by allegedA the court that a trial was not rendered unfair
misconduct of counsel is conclusive.

justice requires granting ground newlyWhether tlio of a new trial on the of
question superiordiscovered evidence is a of fact to be determined in the

court.
granted newly merelyA new trial cannot be for di~coverod evidence which

impeach testimonytends to the of an adverse witness.

INDTOTMT~NT, rape upon agefor a woman child under the of six-
years. by jury guilty.teen Trial and verdict of Transferred from

term, 1904, superior by UliamberUn,the November of the court J.


