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)Belknap,
(7,March 1905.

v.Dame Woods.

complete"Where execution of a plantcontract for the heatinginstallation of a
impossible party,is rendered without fault of either and no benefit has

by partial performance thereof,been aconferred the contractor cannot
for andrecover labor materials unless the fromwork was its nature inca-

pable rejection reasonablyof and must acceptedbe understood to have been
by employer day day progressed.the from to as it

Assumpsit, for labor found,and. Facts and casematerials.
term, 1904,transferred from the March of court,the superior by

Stone, J.
The contracted with theplaintiff defendant to into aput tene-

ment house owned latter atheby heating apparatus, ofconsisting
boiler, radiators,a and other andpiping, appliances fixtures. The

was to furnish all the materialsplaintiff and do the inwork a thor-
manner,and workmanlike and theough defendant was to thepay

$587.90,the sum of the of allplaintiff upon thecompletion work.
When the had boiler, radiators,affixed to the aplaintiff realty and

$466.38,of the value of anpiping by of laborexpenditure amount-
$46.80,in value to the andhouse itsing contents were destroyed

fire, without the fault of either It was notby party. claimed by
the defendant that the materials furnished and the workmanship
were not such contract,as were therequired or thatby the work
would not have been to thecompleted contract but foraccording
the fire. house,There was no boiler,insurance theupon radiators,
and The had no to or controlpiping. plaintiff key of the house.

If the facts theupon recover,is entitledforegoing plaintiff to
$513.18;he is to otherwise,have forjudgment there is to be

for the defendant for costs.judgment

Qox,B. for theGreorge plaintiff.

Plummer,Jewett for the defendant.§•

Bingham, J. This is annotproceeding action theupon special
contract, benefits,but of to recover the if^msi-contract, any,

havewhich the conferredmay the defendantplaintiff upon hisby
theof contract.specialpart performance

. A exists of the intention ofquasi-contract independently the
and is founded the doctrine ofupon enrichment.parties, unjust

be in theIts of apartial performance contractorigin may (Britton
;Turner, 6 N. H. and thev. benefit conferred the481) upon
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the incurredand not detrimentdefendant the part performance,by
Turner,Britton v.is the of supra;the basisby liability.plaintiff, Davis

38;Jarvis,517; 2030 N. H. Allen v. Conn.v­ Barrington,.
182; Quasi-­KeenerCo.v. 57 Ohio St.Coal Company,Wellston

; 689. a for a253 9 If there is toliability pay partialCont. Cyc.
defendant, itit has beneficial thewhere not been toperformance

whichof the law would imply,does not exist because any promise
Allenon the contract between thebut rests solely special parties.

9;Works,Jarvis, Southern v. 172 Ill.v. Co. Wellsupra; Pacific
; cited.9 688 and authorities aboveCyc.

a to recoverof one who has contractThe performedright partly
J.,Woods, inin is stated C. Davis v. Barrington,by^ztasi-contract “527, infollows: It would seem to be doctrine thisas thesupra,

state, a. . and found. that where labor is done materials by
contract,a notand the contract isfor another uponperson special

terms, ato that when the are ofits servicesaccordingperformed
character, cir­and the materials found are furnished under such
cumstances, .that the same . . and the obli­can be rejected,

therefrom, in factcan avoid benefit and does notreceiving anygee
.or . .assent but refuses toby implication, acceptexpressly

same,the so the labor thethe andparty performing furnishing
recover, .will not be . . reasonmaterials entitled to for the

. .that the contract is not and . the forperformed, person
werewhom the services rendered and the furnished hasmaterials

in benefited . . tonot fact been but has . refusedthereby,
. . .same. is a in whichthe But there class of casesaccept

. . .the are from fromservices their naturevery accepted
laborto as the and of theday day, where the benefitprogresses,

labor must be benefitsas and thenecessarily acceptedregarded
who,thereof hethebyappropriated employer, notwithstanding

contract,will .not be liable the . . will never-upon special
liable to andtheless be the fair value of the benefitspay price

contract,from the of andthe overpartialresulting performance
above the amount of thesustained breach.”bydamage

cases,In the class of belatter the seems tounderlying principle
that, service,the acontract calls for thecontinuedalthough par-

inties have anadvance to of the contractagreed apportionment
and an of the service as it shall be from dayrenderedacceptance
to and that the beday, of the whole is not toperformance labor

totreated as a condition to theprecedent employer’s obligation
be,the thatunless it shallpay, parties expressly stipulate by pro-

that shall until thebe earned whole service isviding per-nothing
Turner, ; class,formed v. while in the formersupra, 493)(Britton

entire,the reasonable construction is isof the contract that it is
not and athe to is condi-fullyapportionable, agreement perform
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thetion to to without anemployer’sprecedent obligation pay,
to that effect.express stipulation

in didThe not contain ancontract question express provision
of athat the the should be conditionplantcompletion heating

it ato called for structure.precedent payment, although completed
therefore arises to which ofThe the classes ofquestion a.bove

it It does not seem to us that install-cases the work ofbelongs.
the was from its nature ofplant verying heating incapable being

haveand must be understood to been fromrejected, accepted day
to as the work The construction is moreoppositeday progressed.

The case does not find that it would have beenreasonable. impos-
boiler, radiators,to remove the andor even impracticable,possible,

$466.38,find their valuedoes that amounted to whilebutpiping,
them amounted to but would$46.80.the labor of Thisinstalling

of them would not have beenindicate that the expense removing
were fire before theunreasonable. They destroyed by completion

work, fault of either defend-of the without the without theparty,
them, and, seem,itant made use of as would befofe hehaving any

to or- them. The reason thatwas called reject onlyupon accept
that thecan for the contract to meanbe advanced construing

in to and materialsdefendant advance the laboracceptagreed
that this the conclu-from to is constructionday day, by adopting

that the defendant was benefited. But thesion could be reached
do not warrant the construction.facts presented

that thethe an amendmentUnless procures showingplaintiff
boiler, radiators, and weretheyremoval of the beforepiping,

fire, or otherwas not reasonably possible,destroyed by stating
have understoodthat the mustfacts which would establish parties

of the was fromthat the acceptedplaintiff’s performance .contract
forwork there should beto as theday day judgmentprogressed,

the defendant.

discharged.Case

Parsons, J., Walker, J.,and concurred. Chase andC.
Young, JJ., dissented, the falls withinon that casegroundthe

tothe in thesecond class of cases mentioned opinion. According
boiler, radiators, and to thethe facts the the thereported, piping,

”“$466.38, ; and the mate-value of were all affixed to the realty
andcalled forrials and were such as the contractworkmanship

were furnished.seasonably


