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in the billan offerto make suchit necessaryNeither isfraud.
whichconditionsitself, has to the uponthe court imposefor power

Beals, 51, 54. The court154 Mass.Thomas v.relief.it will give
to what he oughtdo equitablyto “the plaintiffcompelhas power

315,H. 321. If such72 N.Stock Exchange,v.to do.” Wheeler
made, make it -at this time.the court canhas beenan order not

341.Welch, N. H.67Mead v.

overruled.Exception

All concurred.

Sullivan, )
1905. (7,March

Adm’r,Paul, Philbrick & a.v.

interpre-interpolated bybeignored,be nor can wordsin a cannotWords will
thereby clearly fullytation, moreintention would be orunless the testator’s

expressed.
will, bequests religiousto andof a certain individualsthe constructionIn

upon grandson priorcontingent ofthe decease ato be tosocieties deemed
of the testator’s widow.the death

Equity, de nonadministrator bonis with theBill in theby
for directionsof John asannexed of the estate McLaughlin,will

found, andwill. Facts case transferredof histo the execution
term, 1904, court, Wallace,of C. J.the superior byfrom the May

19, 1884, 7,a datedJune will Maytestator died leavingThe
of1881, which directed the his debtsfirst clause of paymentthe

and of The secondthe erectionand funeral gravestones.charges
“ I and to beloved wifeis as follows: give bequeath myclause

furniture andE. all householdmyMary McLaughlin (property)
at the ofI have on hand time decease. Alsomymayprovisions

all real estate wher-to beloved wifeI and devise saidmy mygive
it for her comfort andshe requires support,ever found provided
ownleft her act her theByit for to judgment.”goodbeing

fourth,third, clauses, of thefifth testator’sbequestsand specific
areand other articles made. The remaining pro-apparelwearing

asvisions are follows:
“ E.I toand beloved wife Mc-bequeath my MarySixth give

and whetherall the residue remainder of estatemy per-Laughlin
real or notes to fox heror bank books use supportsonal during

life, if at her decease Iher there should be leftanything dispose
manner,it inof the following
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“ I and.Seventh tobequeath Charliegive my grandson Philbric
ifone thousand dollars at the oftime theliving decease of my

wife, decease,if not at her Isaid of inliving it thedispose follow-
manner namely.ing

andI to she thatgive bequeath was Abbie“Eighth Phillips
of this town fordollarsformerly forty labor done for brothermy

ofin the town Goshen.David
“ &INinth to thebequeath Methodist ingive Church the town

.. .of Goshen five hundred dollars the use of the same to
be for Methodist in said town.expended preaching

“ I andTenth to the Methodistgive bequeath Church in the
town Claremont two hundredof dollars to be expended as the offi-
cers of church see fitsaid theremay should beprovided that

left after theamount abovepaying bequests.
andI“Eleventh tobequeath Charlesgive my grandson Philbric

if atJohnsons Natural theHistory decease ofliving saidmy wife
if not I it to Ella Adams a niece of mine.living give

“ I andTwelfth tobequeath Francisgive of Ac-McLaughlin’
mine,worth a of at themy Biblenephew decease of saidlarge my

wife, alland other other Ellato Adams areading books niece of
mine.

“ allThirteenth I and thebequeath remainder ofgive property
wife,of to my beloved she has full toevery description power

ofor said at time theconvey dispose property same as Iany
if it is left her ifwould for and there is leftliving, support, itany

into be as stated this will as far as it .is . .paid goes.
“ IFourteenth and to nearestgive bequeath my heirs the

ifofremainder there shouldmy anybe left afterproperty paying
the above at the decease of said wife.”bequests my

Claremont,was a native andThe testator of inlived Goshen
1881,to and infrom 1870 Claremont from the latter untilyear

Methodist,aHe was devout ahis death. member of thebeing
in there,whileMethodist Church Goshen he lived and of the

the same denomination inchurch of Claremont untilsubsequently
inhis death. The Methodist Church Goshen toceased exist about

widow died1888. The testator’s TheirMay childonly16*1903.
son,1879, Philbrick,a M.died in Charles who bornleaving was

21, 1879, and lived with hisNovember until 1883.grandparents
testator,ofis the nearest heirHe is still the and is one ofliving,

defendants.the
2, 1884. toThe will was the inven-Julyprobated According

filed, homestead,the testator’s estate consisted of histhentory
$1,800, $186.50,at household furniture of the value ofappraised

$11.50,and of the ofvalueproduce wearingprovisions apparel
$20,of andthe value otherof topersonal property amounting
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$2,129.24. administrator theThe was uponplaintiff appointed
widow, has realized from the real estateof the and hedeath

$550, $2,475or$1,925, and from the estate about aboutpersonal
a will which has been andin all. The widow left duly probated,

made Charles M. Philbrick herwhich she residuary legatee.by
$400,$300in of some or sub-an estate her ownShe left right

in the of the ofall of which was used payment expensesstantially
and funeral. Her will contained no reference toher last sickness
husband, or to the execution of athe estate of her power.

M. Philbrick claims the entire estate. AbbieCharles Phillips
will,in of theclaims the mentioned the clause theeighthlegacy

theof New Methodist Conference claimTrustees the Hampshire
clause,in ninth and thementioned the Methodist Churchlegacy

in in clause.Claremont that mentioned the tenth

Parker,Ilosea for theW. plaintiff.

Leach, Couch,for M.Stevens Charles Philbrick.

Son,Ira for the other claimants.Colby

Chase, J. In the of claimants underthedetermining rights
ninth, and of willthe tenth clauses theeighth, (hereinafter desig-

“nated the claimants it be that there was left ofassumedmay”),
estate,testator’s after allthe the of his widow under therights

satisfied, which,will had been when converted intofully property
cash, $2,475.amounted to The claimants have no reasoncertainly
to of this Do of willthe thecomplain assumption. provisions
entitle the claimants to the of their from thispayment legacies

The answer to this the intentionmoney? question depends upon
testator,of the inas the of the sixthlast sentence clauseexpressed

of will and inthe the clauses it.following
clause,with the last willsentence of the sixth theBeginning

“ Ifreads: there should be her de-left atanything [the wife’s]
cease, manner, Seventh,I of it in the I anddispose following give

to dollars ifbequeath Charlie Philbrie one thousandmy grandson
at the time of the decease of wife.” Thus far thereliving saidmy

nois and no need forambiguity theinterpretation. By applying
facts,to the itprovision that Philbrick isappears beyond question

entitled to one thousand dollars from what left at thewas widow’s
decease. willThe then “If not atproceeds: living[Philbrick is]

decease, manner,her I of it in the Thedispose namely.”following
here,question arises to what thousand dol-does “it” refer—the

lars, or a of ?residue the estate at the Gram-left widow’s decease
”“ dollars;it ifrefers to the and this was thematically, thousand
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intention, are notit is that the claimants entitledevidenttestator’s
Thevirtue of the and clauses.subsequentto by eighthanything

are would have nofrom which alone theirfund legacies payable
”“If it refers to the residue of the estate after theexistence.

affordPhilbrick’s the fact does not them muchof legacy,payment
assistance, in event their seem tobecause depend upon,any legacies

atthat Philbrick is not the wife’s decease.the condition living ”“from the of itdoes not arise so muchTheir difficulty meaning
“the words ifof the condition byas from the expressedmeaning

entitle them to the theseat her decease.” Tonot legacies,living
from consideration or the wordsmust be omitted altogether,words

the his'“or, there is left after ofif anything payment leg-living,
idea,that must be afteror words interpolatedexpressingacy,”

inter-in a will cannot be nor can words beWordsthem. ignored,
from all moreunless it the evidencecompetentappearspolated,

that testator’s intention would be morethan otherwise theprobable
The testator’ssuchor fully expressed by interpretation.clearly

will,in the be the form of the ex-whateverintention expressed
the factor.is governingpression,

in fol-of the will contained the andseventhAll the provisions
in-with the that the testatorclauses are consistent theorylowing

if Philbrick survivedshould receivethe claimants nothingtended
inmust have the intentionwife. That such beentestator’sthe

one thousandleft at her decease should to beprovecase the estate
evident; beless, for in that event Philbrick wouldisordollars

the clause. Thethe virtue of seventhto whole byentitled
iscontain all the evidence thereand fourteenth clausesthirteenth

in the left shouldintention case estatethe testator’sregarding
if hethan to Philbrick’smore sufficient pay legacyto beprove

theif Philbrick died beforesurvived, the claimants’or legacies
wife.testator’s

“ ofclause, all of everythe remainderthirteenth propertytheBy
” fullher with poweris to the wife forgiven support,description

the testatorit at time the same asof anyor disposeto convey
“ to as statedand if is left it is beif there any paidliving,would

referred to“remainder” herefar it Theas asin this will goes.”
that left afterat decease—notwhich is left the wife’sthatmust be

Thisor his and the claimants’Philbrick’s legacies.legacy,paying
“ ifthat therethefromcertainty provisionwith reasonableappears
far as itin this will asit as statedleft is to be paidis anything

the remain-fromthe ofA for payment legaciesprovisiongoes.”
would behave beenthe themselves paidafterder left legacies

“ as statedis to bethat the remainder paidThe provisionabsurd.
” theto, innor way modify,not add anydoes anythingin this will

to theto be made partic-were accordingwhich paymentsterms by
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“ asto them. The statedof the will relating phraseular provisions
of forto other the will thethis will” refers portionsin merely

clause,theThe intended officeof thirteenthofterms payment.
andto control thethe wife’s userightconfirming propertybesides

and to have been to conferfor her comfort appears uponit support,
ofof the remainder at anythe additional timedisposingher power

would, do ifor Withoutthe testator perhaps might, living.as
the wifewhether has to exerciseto consider attemptedstopping

; Haven,139­65 N. H. v.Society,this v. Emerypower (Kimball
503; 69 N. H.H. it is suffi­67 N. v. Shapleigh,Shapleigh 577),

to that thefor note existence ofthe purposecient thepresent
to thatwhatever the testator in­provehas no tendencypower

ifclaimants’ should bethe Philbriekpaidtended survivedlegacies
was estate left afterhis wife and there sufficient the payment of

Philbriek’s legacy.
clause,aThe fourteenth clause is distinctively ex-residuary

It thein terms. tobequeaths testator’s nearestgeneralpressed
“ifof thereheirs the remainder his should beproperty any left” at theabove decease of hisbequeststhe wife.after paying His

willthe date of the was thenearest heir at grandson, Charles M.
Philbriek, old.about monthsonly eighteenthen The uncertainty

of the child’s lifeto the continuance theexplainsas use of the”“ for aterm nearest heirs of thedescription beneficiariesgeneral ”“Thethis clause. remainderintended under referred to is that”“ the atleft after above thebequests decease of thepaying wife.
wife,the survived the theIf bequests mentioned ingrandson the

eleventh, clauses, least,sixth, and twelfth at would be payable be-
could Iffore the remainder be ascertained. ho did not survive,

the claimants wouldtothe bebequests certainly due. “The” would to intheabove facts eitherbequests apply contingency.
in themselves, noris the words inThere theirnothing connection,

show an ortends to enlargementwhich modification of the terms
ofwhich “the above areany bequests”upon payable. “After”the above bequests afternaturallypaying signifies paying them

to terms ofthe paymentaccording prescribed theby provisions
the This clausebequests.making unconditionally disposes of

be left of the estate inwhatever event.may Ifany it had been
omitted, it be said somewith reason that themight testator’s neg-

to make of the afterdispositionlect leftmoney Phil-satisfying
ninth,other than theby eighth,brick’s andlegacy, tenth clauses,

he theseevidence that intendedwas clauses should operate upon
But theremainder. of thesuch fourteenthpresence clause pre-
fromsuch reason in behalf ofbeing urgedvents the claimants.

inall these the ofBy provisions thereading light circumstances
he will,the testator when made thesurrounding and thegiving

10VOL. LXXIII.



v.242 Williams Mathewson. [78

words their tois foundordinary, significance, nothingpopular jus-
entitlethe to the claimantsinference to thetify necessary legacies

of areseek. The ties blood than the tiesgenerallythey stronger
benevolent,social, andout of even associationsreligiousgrowing

that,notand It is unreasonable tointerests. as betweensuppose
claimants, thehis and the testator the tograndson gave preference

that he intended thethe benevolent shouldgrandson; bequests
in his “nearest heirs” weretake effect case otheronly persons

than the grandson.
andSuch the nature effect of the ontestimony bearingbeing

intention,of the testator’s the thatthe is advisedquestion plaintiff
is willM. Philbrick entitled the seventh clause of thebyCharles

dollars, and the fourteenth the re-to one thousand clause toby
estate; andmainder of the testator’s that neither of the claimants

is entitled to anything.

Gase discharged.
All concurred.

)Grafton,
7, (1905.March

v.Williams Mathewson & a.

equityin admits the of all materialtruth facts stated ina billtoA demurrer
pleaded, ofbut not inferences orare conclusions of lawwellbill whichthe

incorporates therein.plaintiffthewhich
wrongfully maydispossessed ordinarilyis obtainreal estate whoofA lessee

law, equi-by appropriate proceeding employat and cannot theanredress
clearly appearsremedy injunction it thatunless he mustof otherwisetable

injury, anfor action at will not afford ade-irreparable which lawsuffer
quate relief.

injury precludeirreparable does not the court from examin-allegation ofAn
equity, purpose determiningin a in for theforth bill ofing setfactsthe

of the threatened mischief.and characterextentthe
equity purpose regain-aid of thethe for ofcannot invoketenantAn evicted

multiplicityground therebyathat of suitsthe will bepossession, oning
appears why rights parties finallyavoided, the theof cannot beif no reason

single suit at law.in aadjudicated
parties justifythe defendantirresponsibility of one of does notfinancialThe

adjudication right properlyof a in aequity the determinablefortoresorta
at law.suit

Equity, 1, 1901,onthat tbe defend-alleging AugustinBill
in aleased to the two roomsMathewson plaintiffC.Charlesant

date;of fromfor the term three thatyearsin Warrenbuilding


