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“had of the witnessinquiredcounsel this state-fully concerning
ment, it,”and the witness testified iffully concerning supported

record, does not meet thethe to which thepoint wasby inquiry
the of thedirected: conflict between theexplanation apparent

statements,two which could not be called for until both were
An forbefore the this wasjury. opportunity inquiry upon point

failurenot afforded Wilson’s to remember as toprior the factsby
or the statement. No isthe of reasongiving perceived why jus-
tice would not have been furtherpromoted by of the wit-inquiry
ness, should not beenor such have allowed.why inquiry

sustained: setverdict aside.Exception

Bingham, J., did sit: thenot others concurred.

)Merrimack,
May (1905.2,

Walker, Ex’x, v. Hill & a.

Hill a. v. a.Walker &&

headstone, postpones pay-the of aa will directs erection suitableWhere the
pecuniary legacies widow,until after the decease ofment of the testator’s

gives half ofand the latter one the residue of the inestate fee and the
life, property requiredofincome the remainder for the title to all the not

payment expenses purchaseof and offor the debts administration and the
upon testator,ina her death of inof headstone vests the the half fee—one

and the other half for life.
will, bequesta thesuch of income isUnder not sufficient to create a trust

derived,property languagethe it inestate in from which is the absence of
reasonablyfrom it canor circumstances which be found that such thewas

of the testator.intention
testator,contrary by ordinarilyIn of direction anthe absence the executor is

satisfy charges againstrequired accruingto the estate from funds from the
personalty specifi-ofcollection debts due the decedent and the sale of not

cally bequeathed.

Equity,inBill for the construction of the will of G-ustavus
Walter, Petition,and for the of aappointment trustee there-

term, 1904,under. Transferred from the of theApril superior
Peaslee, J.court by

first of the willThe clause directs the of debtspayment and
Hill,funeral the second L.to aexpenses, bequeaths sisterNancy

testator, $1,000 him,inof the the sum of case she survives and
wife,thethe third devises testator’s homestead to his “to have
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life, ofher natural with the privilegefor and duringto holdand
best,it the ofif she deemtime proceedsat anythe sameselling

her, wife to have theand saidinvested myto be bysalesuch
own her naturalfor her use duringsuch investmentincome of

life.”
“I andalsoas follows: give, bequeath,clause isThe fourth

wife, and all the householdher heirs assigns,to saiddevise my
and in useornaments, to meand storesfurniture, belonginggoods

decease, horses,and alltime ofat the myhousehold purposesfor
thenrobes, and and stableharnesses, equipmentscarriages,sleighs

half of all theme, with one remaining portionowned by together
mixed, orreal, wherever foundestate, orboth personal,of my

and for-hold to her and her heirslocated, have and to assignsto
of thesaid wife the incometoever; myand I do also give

life.”her naturalestate duringremainder of my
aerection ofthe testator directs theclausesIn the remaining

lot, his wife solehis burialon family appointssuitable headstone
“none ofexecutrix, $29,100 in pecuniary legacies,and distributes

Hill, theL. tillto areNancythat payablewhich exceptlegacies,
herwife, duringsaid wife the incomeof my havingdeath saidmy

natural life.”
estatein lifetime of testator. HisL. Hill died the theNancy

$90,000,residence, a valued at securitiesof his blockconsisted
$90,000, in and aboutand the furniture andat provisionsvalued

areThe instructions requested:his and stable. followinghouse
debts, funeralof the estate are the expenses,From what part>(1)

administration, toand cost of the headstone be paid?expenses of
income of the estate since the testator’sTo whom does the(2)

the is Mrs. WalkerTo what of estatedeath portionbelong? (3)
did title and devisee vest?When her asentitled? legatee(4)

Morris,Howe, French, H forB. and JamesQ-eorgeMartin ¿‘
B.C. Walker.Mary

Niles, for William W.RemideStreeter Hollis and Sargent,‡
Hill and others.

Hill Ladd.for W.Brew, Jordan, MaryShurtleff,Buckley §'

takes theMrs. WalkerYoung, under whichJ. The clause
fara one so asis residuarybulk of the testator’s propertygreat

“concerned, one half of allherfor heher administration is gives
. . . the. . . andof estatemythe remaining portion

natural life.”herremainder of estate duringincome of the my
debts,after histhat remainsUnder it she all thetakes property

administration, of theand the costoffuneral expenses, expenses
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life;have been in for for theheadstone either fee orpaid, legacy
sister, Hill,L. will thehis has and theNancy lapsed, postponesto

death,other untilof the after Mrs. Walker’s solegaciespayment
the that to be her adminis-are claims areonly paidthese during

theSince these claims are to be out of shepaidtration. property
will, tounder this clause of the it is considerunnecessarytakes

inthe is or or to her lieubequest general, specific,whether given
dower.of

in will ano merit the claim that the creates trustThere is
it;a trustee toand that should be forappointed manageestate

that, alone,there are some facts standing mightnotwithstanding
conclusion, hithe the evidence is favor ofto that oflead weight

halfthe testator intended to his wife one ofthat givethe view
life in remainder. The fact thatand a estate the thehis property

trustee, or inmention of a trust estate or of amakes no anywill
either, that the did not intendto is evidence testatoralludesway

estate. So is the of the third clausesuch an provisioncreateto
inwife a life estate the of the homesteadhis proceedsthat gives

it; for if his for that ofto sell plan partif elects conservingshe
ato his divisionthat representatives contemplatedthe estate goes
ain her lifetime and the of trusteeappointmenttheof property

income,the itthe of which she was to have ispartto manage
he would have her the control of thethat givenimprobablevery

in homesteadwhich the of theof the securities proceedswhole
N.Snowv. 70 H. 48. The wordsinvested. Society,to bewere

also evidence that the testator intended to hisare givetheof gift
in all that after she hadhis remaineda life estate propertywife

her;far it was to be administeredhis estate as as byadministered
aof is construed to beof the income property usuallyafor gift

469,44 N. H.itself. McClure v. Melendy,theof propertygift
;230, Mathes,234­ v. 4946 N. H. Perkins471; v. Griffin,Wood

Keazer, if111; 89 Me. But such a107, v. 347.N. H. Hopkins
of law a of the v.as a matter propertynot giftis (Bowengift

a that the testatorI. it raises14 R. presumptionPayton, 257),
Green, H. andher v. 67 N.it toto 557),intended give (Kendall

it.in this case to rebutis nothingthere
that men often ofmatter of common speaka knowledgeIt is

”“ that it.intend the Woodwhen they property producesincome
230. there is no46 N. H. Consequently, special signifi­Griffin,v.

“ allthe testator used one half of the remain­fact thatin thecance
” in ofthe of theof making gift propertyestatemyportioning

“fee, the income of the remainderthe andwas to haveshewhich
” in lifein that which she was to have a estatemakingestateof my

inof the same propertyhe was not disposing preciselyAsonly.
in thein for the differencethat accountmay partbequests,both
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first,in Inwords lie used them. the he was hermaking giving
fee of one half of his block and of one half thethe remainder of
residence, and one half of tho thathis remainedpersonal property

herafter she had administration of his estate. In thecompleted
second, ina life estate the other half of the same personal property

block,in not ofand his but was of his home-disposing any part
stead, for he had her a life in inestate that thegiven preceding

of the will Neither issection there inany thespecial significance
that he authorized wife to his iffact his sell homestead she desired

so,do did not authorize her to ofto but the ofdispose rest his real
estate; for he have that she not care tomay residethought might

death, inin the homestead after his and such an event that it
awould not be investment either for her foror hisgood repre-

hand, ifOn the other his blocksentatives. was well rented it
occurred himnever have to that she would wish tomay change

investment, and his chief inthe this will seemspurpose making to
herhave been to secure to the entire income of his estate during

lifetime, with as little trouble andher inconvenience as possible.
in which anThe usual way estate arecharges against satisfied

is for the administrator to collect the debts owed to the deceased
and to sell notproperty andpersonal specifically bequeathed, use

that thisforthe theproceeds purpose. Consequently, testator in
be held toease must have intended for his wife to collect the

himdue to and use thedebts to theproceeds pay charges against
intendedhis estate that he she should ifor thepay, frommoney

insufficient,source tothat was sell securities for that forpurpose;
intent,in the of evidence of aabsence contrary there is a pre-

hethat she wouldexpected administersumption his estate in the
way.ordinary

Since the the testator seems to have had inplan mind in dispos-
his toof was secure to his wife for lifeproperty theing income of

she hadall that remained after administration,hercompleted and
it,her that all ofafter death the furniture andexcept provisions

death,in his house and stable at tho time of his should be divided
between his and wife,ofequally representatives those his he must

have intended that she should receive the income of all his prop-
innot of her estate,erty disposed by his fromadministering the

his death.time of the title to allConsequently, the real estate
and that of the notpart personal needed forproperty the pay-

in death,'ment of such vested her on hischarges half in fee—one
life,for thatand the other is the time when his will became—for

Sanborn v. 64 N. H.Clough, 315.operative.
willUnder the Mrs. Walker takes furniture,the etc., that(1)

in house and death,was the testator’s stable at his one half of(2)
all the notpersonal property specifically bequeathed that remains
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after she has to in estate,done what she is do hisadministering
fee,halfone of all his real in andestate a life inestate(3) (4)

the remainder of realhis and personal property.

Casedischarged.

All concurred.

)Hillsborough,
1905. (2,May

Blankenberg.v.Hamlin

may subject any ;it useof land to which is reasonableThe and theowner
given inquireof a isdetermine the reasonableness use totest to whether it

ordinary premises.man make of theas the wouldis such

the land.Case, to Trialplaintiff’sfor anddamages by jury
term,Transferred from thefor the defendant. Septemberverdict

Chamberlin,J.1904, courtof the superior by
tended to that rainevidence on theproveThe fallingplaintiff’s

block,is collected the roof of his flowsbypremisesdefendant’s
land,and the andover undermines theupon plaintiff’stherefrom

Thethe latter’sof to thebuilding. plaintiff exceptedfoundation
substance,ininstruct the thatrefusal to jury, ordinarycourt’s

of the defendant’s inthe measure relation todutywas notcare
hisof premises.maintenancethe

Atherton,and B. theforHenryW.Gteorge Clyde plaintiff.

Dwcier, defendant.for theDoyle $

Young, of land itJ. The owner to usemay whichput any is
reasonable, andhis interest that of the otherconsidering persons

Co., 185,Brick 68 N.it. Ladd v. H. 186. The testbyaffected
a use iswhether reasonable is toparticulardetermine inquireto

ait is such use as the manor not would makeordinarywhether
93, 97,Horan v. 72 N. H. 100.Byrnes,his Theof premises.

rulewhich the rests has beenon re-examinedrecentlyfoundation
reaffirmed,71 N. H. and the ruleDurgee,v. so186)(Franklin

of the atconsideration this time can noquestionfurther servethe
useful purpose.

overruled..Exception
All concurred.


